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JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


The Judicature Society’s New Officers 


At the annual meeting of the Judicature Society held December 12 its 
full quota of one hundred directors were elected. The second cover page pre- 
sents the names and states represented by the directors, the list being only 
slightly changed from that of the preceding year. At the meeting of directors 
Mr. Charles E. Hughes was re-elected president, a matter of congratulation 
on the part of all friends of the Society. The honorary office of vice-president 
was filled by choice of the following: Newton D. Baker, of Ohio, whose high 
standing in the profession and in public affairs is known to all; Robert G 
Dodge, of Massachusetts, one of the valued members of the Massachusetts 
Judicial Council; Chief Justice Harry Olson, of Illinois, formerly chairman 
of the board of directors; Robert B. Tunstall, of Virginia, who has been 
conspicuous as a leader in bar organization in his state; Joseph J. Webb, of 
California, the first president of the unified State Bar in his state. Clarence 
N. Goodwin, of Chicago, was elected to the office of chairman. After one 
year’s experience under its present form of organization the Society looks 
forward with greater confidence than ever before. Its sincere thanks are 
due to the many directors and members who enabled it to make the past year 
one of achievement. 

It is now planned to hold a meeting of the Society in Washington on the 
day preceding the annual meeting of the American Law Institute, in May. 
Particulars concerning this meeting will be presented in our April number. 
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A report of the meeting held in conjunction with the Conference of Bar As- 
sociation Delegates at Memphis on October 21 will be found in the secretary’s 
report of the Conference, American Bar Association Journal for January. 





The Fascinating Problem of Choosing Judges 


On another page of this issue we quote a San Francisco lawyer who believes 
that the bar can successfully select judges. Mr. Bush doubtless holds that bar 
associations can be trusted to perform this important duty with greater success 
than any other agency of government, though he offers his plan only as a sub- 
stitute for appointment by the governor. His opinion may be influenced by the 
comparative success which has attended the efforts of the Los Angeles Bar 
Association to guide voters in the choice of judges. Probably also the growing 
integration of the bar in his state encourages his faith. 

Consideration of the problem of bringing the highest available talent and 
experience to the bench is always in season. For all who have a taste for dia- 
lectics there is no more fascinating topic than judicial selection, none with so 
many angles, so many theories and yet so intensely practical. 

It is easily postulated that the bar should have some responsible part in the 
selection of judges. In fact the bar virtually always does have some influence 
in this work. At times, and in some localities, the bar has been the determining 
factor in making selections. On the whole we think the influence exerted by the 
bar has been beneficial. Put nowhere has the exclusive power been vested in 
the bar, so opinions as to results will necessarily be speculative. Assume that in 
a typical judicial district, comprising from one to four counties, the lawyers were 
required to elect their judge. This would be a solemn occasion, not only because 
of the inherent importance of the function, but also because it is one which would 
seldom occur. It might not occur oftener than two or three times in a generation. 

The choice could be made by a mass meeting of the bar. This was the plan 
incorporated in a bill introduced some years ago in the Alabama legislature and 
intended to apply to the one metropolitan district in the state. Such a meeting 
would be in many respects like a judicial convention, but would be much more 
serious than merely placing a candidate in the field. The democratically con- 
trolled convention would afford a very fair test of the opinions held concerning 
the availability of those placed in nomination. There would be opportunity for a 
face to face exchange of facts, arguments, opinions. 

Or a secret ballot could be taken with or without open discussion. This is 
ihe mode adopted for obtaining professional opinion concerning candidates in 
cities where the bar endeavors to advise the electorate. In a city so large that 
there are many hundreds of lawyers it might be necessary to employ this plan. 





Such experience as we have had with the bar plebiscite as an aid to voters 
would throw little light, if any, on the probable success of a plan of selection 
which made the vote of the bar final. One of the difficulties experienced in the 
bar primaries is that an expression by the majority does not actually bind any- 
body. The candidates not approved, with their lawyer supporters, proceed to 
round up the votes and too often succeed in making the bar recommendations a 
nullity. There would be nothing like this under the proposal made to the Cali- 
fornia Bar. If the bar had exclusive power to choose judges there would be 
no room for schisms after the voting, for that would setile the whole matter 
once for all. 

Another serious objection to the advisory primary would likewise disappear. 
It lies in the power exercised by a committee of the bar association in making 
recommendations to the members, and especially in the weight given to the 
principle of rewarding service on the bench. Assuredly the sitting judge should 
be retained if his services have been satisfactory. But in determining what is 
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meant by satisfactory lie a host of practical troubles. And there is always the 
feeling that the members of the managing committee yield to the temptation to 
make themselves solid with the incumbents. At any rate it must be admitted 
that a judge who wins re-election must have a warm feeling toward the lawyers 
who helped to make the way easy. 


There are a number of ways of selecting judges. There is no proof that 
any perfect way will be found. But it is extremely probable that there will be 
experiment, and that probability justifies discussion of all promising proposals. 
With the non-partisan primary and separate judicial election or separate judicial 
ballot in use it would appear that we have reached the limit of administering a 
large dose of democracy to cure the ills of democracy. Perhaps it is unkind to 
refer to a dogma which has been shelved. But obviously experiment will be 
forced to take a different direction. It should not occasion surprise if that 
direction be toward expertness. 

In Ohio there is a bar proposal being discussed in advance of the next con- 
stitutional convention which is based mainly on the theory that the judiciary 
should play a large role in selecting judges. The supreme court is given power 
to select the justices of the intermediate courts of appeal, and these justices, in 
turn, are to select the trial judges. Under this plan responsibility is narrowed 
down to a smaller body than the bar. As to expertness, there can be no quibble. 

Judges should be chosen from among those lawyers who devote a consider- 
able share of their time to litigation. These lawyers are best known to the 
judges. Judges of appellate courts are best qualified to appraise the ability of 
trial judges. Under this plan there could be no problem growing out of grati- 
tude for the distinction conferred. 


The primary election and the non-partisan ballot, so far as large cities are 
concerned, aimed at two quite impossible things: one was to make a large elec- 
torate expert in passing upon the qualifications of candidates; the other was to 
“take the judge out of politics.” As to the latter aim it may be observed that 
the choice of a public officer is essentially a political act. In the broader mean- 
ing of the word political, every conceivable way of selecting judges involves 
political action. The primary may exorcise partisanship—but politics, never. 
The general opinion is that it has promoted an unfortunate form of politics 
The problem cannot be escaped by any verbal formula. It is in reality the 
problem of finding a place for this political power where it will be exercised 
with the maximum of discretion and without untoward consequences of any sort. 
There can be no standard of absolute perfection in this work. There is no pos- 
sibility that everybody will be satisfied in any given instance of selection. 

One of the big factors is to find a way for choosing judges that leaves them 
absolutely free. The nature of their services is such that they inevitably become 
responsible to the only part of public opinion which deserves the name. Judges 
are immeasurably restrained by the law itself. Their work is performed, not 
only in the open, but in the enforced presence of interested experts. We do not 
argue for life tenure. But there must be, in any reasonable plan for choosing 
judges, the implied principle of tenure during faithful service. If there is any 
possibility of the electorate exercising control over a judge it comes in the form 
of a periodic vote as to the matter of keeping, or discharging, the incumbent. 
To say that judges would usually be retained under such a plebiscite is to give it 
deserved praise. Jt certainly could be used to dispose of an unfit judge, and that 
is more than can be said fairly of impeachment. That it would be used to 
remove a fit judge who rendered himself unpopular is admittedly possible, but 
far from probable. It would confer a great blessing in relieving judges from 
the sense that they must be constantly keeping their names before the entire mass 
of voters. ‘The judge whose work is essentially technical and undramatic, and 
whose name is rarely mentioned in the press, would be sure to be confirmed. 
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Should Bar Choose Judges? 


Question Put Up to California Lawyers in Proposing Amendment 
of Commonwealth Club’s Plan for Relieving Bench 
of Political Embarrassment 


The problems involved in the selection and 
tenure of judges are receiving more attention 
at present in California than elsewhere. This 
is probably due to the fact that there are 
stronger grounds for believing that progress 
is possible in that state than in other states. 
It is certainly not due to any inferiority on 
the part of California judges. There are 
other localities where opinion is far more 
critical of existing modes of filling our high- 
est offices, but where the prospect of ac- 
complishing reform is so slight as to dis- 
courage public discussion. In some such 
places any substantial change is at present 
hopeless due to the virtual impossibility of 
amending the state constitution. Not only 
is the California constitution amendable at 
the will of a majority of voters, but that state 
has also acquired machinery for registering 
bar opinion and making it effective in move- 
ments involving legislative and constitutional 
reform. 

California has the most useful and potent 
civic organization of the entire country in its 
Commonwealth Club. Though composed 
mainly of citizens who are not lawyers this 
club has for about two decades concerned 
itself with the larger problems of the admin- 
istration of justice. Several years ago it 
registered its opinion on the subject of judi- 
cial selection and tenure, evolving what has 
come to be known as the Commonwealth 
Club plan. 

The plan, in brief is this: that a consider- 
able part of the political factors involved in 
choosing judges be obviated by saving judicial 
incumbents from competition at the polls with 
candidates who are virtually self-selected 
under the primary system. This is the gist 
of the proposal. It is deemed logical to re- 
serve popular choice to the question whether 
the sitting judge is entitled to an additional 
term of office. Under our accustomed system 
this is commonly impossible. The ballot re- 
quires the voter to pass upon the relative 
fitness of the incumbent when compared with 
one or more candidates who are free to make 
a vigorous campaign. 

Even the much maligned popular recall of 
judges (in some states at least) protects the 
incumbent from running against the “field.” 
And virtually every argument against the re- 
call is an argument against our accustomed 
practice of choosing judges by popular vote 
for short terms. The short term inevitably 
carries with it the evils of the recall, evils 


sometimes enhanced, as when there are ambi- 
tious candidates opposing the sitting judge. 

Under the Commonwealth plan the voters 
are required to exercise the only power which 
they can be presumed to exercise with under- 
standing. At the conclusion of a judge’s term 
they are required to say by their votes 
whether they deem him worthy, on his record, 
of re-election. 

Advantages Are Obvious 

It is obvious that when judges run “on their 
records” they will be freed from the neces- 
sity of devoting time, worry and money to 
campaigning. This is presumed to result in 
a higher devotion to the duties of office. It 
would also result in longer average terms of 
service. 

But the question then remains as to how 
the office shall be filled when a judge declines 
to be a candidate or fails to receive a major- 
ity of. the votes cast. For reasons which need 
not now be catalogued this is a very difficult 
question, one likely to be answered differently 
in different localities. 

Notwithstanding the fact that selection by 
a governor, and by a legislature, have been 
giving excellent satisfaction for a century in 
several states, there are states in which such 
a plan is properly opposed. Our governors 
in many states hold office for only short peri- 
ods; almost universally they are politicians 
pure and simple; they generally hold out 
little promise for responsible action in choos- 
ing judges. 

However, in pursuing this theory—and vir- 
tually all discussion of the entire subject so 
far is on a theoretical footing—there is one 
point likely to be overlooked. It is this: that 
under the Commonwealth Club plan for cre- 
ating vacancies there would be, in the average 
state, only an occasional need for selecting 
judges ab initio. There would be compara- 
tively few vacancies. No one governor would 
have many choices to make. The important 
point is that the occasional, or rare, use of 
the appointing power, would be very con- 
spicuous. Public attention would be given 
the matter. The governor could not person- 
ally benefit in a political way by selecting 
judges as parts of an “organization.” Un- 
less he were a very recreant official he would 
try to make a wise choice. 

Having in mind all factors the Common- 
wealth Club adopted the simple proposal that 
the governor should appoint and that con- 
firmation should be through a popular vote. 
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At the first election following appointment 
the new judge’s name would go on the ballot. 
This form of confirmation would in itself 
tend strongly to steady the action of the ex- 
ecutive. 

As would be expected, opinion is divided 
in the California State Bar. One of the 
alternate suggestions offered deserves general 
discussion. It is that the bar, and not the 
governor, should select judges for vacancies, 
preserving the rest of the Commonwealth 
Club plan. Comment on this proposal will 
not be indulged at this time, but the proposal 
of Mr. Samuel T. Bush, of the San Francisco 
Bar, will be submitted, as follows:* 


Let Bar Name Judges 


“There are several methods that could be 
adopted to consummate the desired improve- 
ment in the selection and election of the judi- 
ciary. No person should be qualified to hold 
office as a superior judge or appellate or su- 
preme justice unless he has been engaged in 
the active practice of the law for at least 
fifteen years. That would prevent mediocre 
attorneys occupying judicial positions in the 
inferior courts from building up political or- 
ganizations and doing politics while occupying 
such positions mainly with the view of using 
such political actvities as steps to the at- 
tainment of more exalted judicial offices. Such 
requirement would in the course of nature 
take from our bench those members of the 
judiciary who are politicians first and then 
judges, if any such there be. It would ele- 
vate to judicial office men who had been on 
the firing line of active practice in the law. 
Very few mediocre lawyers can stand such 
a test and not fall by the wayside or demon- 
strate their unfitness for the judicial ermine 
ere the expiration of that period of time. 
Fifteen years of active practice at the bar 
would enable every other practicing lawyer 
in the county or district in which the aspirant 
to the bench practices to know something 
about the character, reputation, personality, 


1Extracted from an article in The State Bar 
Journal for October, 1929. 


legal and mental attainments and ability and 
fitness for office of the aspirant. It would 
ripen and mellow the candidate and thus bet- 
ter qualify him for his judicial office. 

“In addition to the prerequisite of fifteen 
years of active practice the power of select- 
ing candidates should not be delegated to the 
governor, but should be vested for the rea- 
sons just stated in the members of the bar 
of the county or district in which the judicial 
office to be filled is situated. Members of 
the supreme court should be eligible to office 
only after service on the district courts of 
appeal and should be subject to a state-wide 
selection by vote of the entire state bar. The 
process of nomination and selection, in other 
words, should be along the same lines as those 
now followed in the nomination and election 
of the board of governors of the State Bar, 
with the added step that the successful can- 
didate should then have his name placed upon 
the ballot for confirmation by vote of the 
people. A candidate for re-election should 
be obliged to go before the bar to give an 
account of his judicial stewardship by obtain- 
ing the bar’s endorsement before being per- 
mitted to gain the non-competitive passive 
endorsement of the electorate. Otherwise 
the features and functioning of the Com- 
monwealth Club plan should stand. 

“Under this proposed modified plan every 
member of the bar and his clients would be 
assured of a square deal before the courts, 
there would be very little likelihood of “pets” 
or “favorites” getting retained in litigation 
pending before certain judges, and those few 
judges disposed to be arrogant or unjustly 
impatient or disdainful in their conduct to- 
ward attorneys would think more than twice 
before doing so; for the inherent love of 
fair play predominant in ninety-five per cent 
of the lawyers would not long tolerate unfit 
judges and the day of reckoning with the 
bar would always lie in the offing. 

“Since the supreme court has decided that 
the bar has no power to discipline the judges 
it ought to have the power to decide which 
of their numbers should be exalted to the 
positions beyond reach of discipline.” 





The proper choice of judges is the special concern of the bar, 
not because of any desire that the community should be restricted 
in its power of choice, but that it should choose well with the knowl- 
edge of the professional rating of candidates. A lawyer may be 
successful in deceiving his clients or the community as to his attain- 
ments, but he is known to his professional brethren and their assay 
is a needed warning of the lack of valuable content in much that 
may fascinate with its glitter the public gaze.—Charles E. Hughes. 








Educational Standards Win Victory 


Finish Fight at Memphis Meeting of American Bar Association 
Results in Defeat to Opposition Led by 
Proprietary Law School Men 


Those who attended the session on October 
22, 1929, of the American Bar Association 
Section on Legal Education participated in 
an occasion of genuine historic significance. 
The fight against standards adopted by the 
Association eight years before, and endorsed 
by a national Conference of Bar Association 
Delegates in 1922, finally came to a pitched 
battle. The Bar Association triumphed in 
such obvious manner that it can now be said 
unqualifiedly that the profession has declared 
itself for the maintenance of the standards 
and there can never again be either serious 
doubt or the possibility of shaking the Asso- 
ciation’s position. 

Or it might be said that the patient efforts 
of recent years really worked the change and 
the Memphis meeting merely registered the 
supremacy of accepted opinion. 

It is necessary, in order to understand some 
differences between the profession of the law 
in the United States and in comparable for- 
eign countries, to point out that there was no 
other country where, throughout nearly all 
of the past century, any enterprising male 
could virtually admit himself to the profes- 
sion, as was the case in most states. Not 
until the nineties was there an approach to 
qualifying examinations that meant anything, 
and in many states they still meant very little 
for a number of years. During all of that 
period our country was the only one where 
the bar was notoriously infected with ignor- 
ance of the law and indifference to moral 
standards. 

The American Bar Association leaders were 
never satisfied with the progress made in the 
nineties when the creation of state boards 
for examining applicants spread throughout 
the country. Agitation was more or less con- 
tinuous for barring from such examinations 
all who had not acquired at least the rudi- 
ments of a general education. The meeting 
held in 1921 resulted in enthusiastic adoption 
of adequate standards after twenty-five years 
of skirmishing between progressives and re- 
actionaries. It was then that the declaration 
was made that no person should be admitted 
to the bar who had not completed two years 


of college studies and three years of law 


school study. 

It was apparent that the expression of a 
single session could not be considered con- 
clusive as to the profession generally, so it 
was resolved at the same time to call a con- 
ference of state and local associations to 


debate the matter fully. This was a bold 
decision and a dangerous one. 

In the hands of the Section on Legal Edu- 
cation and, the Conference of Bar Associa- 
tion Delegates the nation-wide congress was 
called for a meeting of two days in Wash- 
ington in February of 1922. Every known 
association in the country was invited to send 
delegates. Both friends and opponents of the 
standard mustered for this meeting and the 
programme included addresses by the leading 
opponents. 

In many ways this meeting was the most 
notable ever held by lawyers in the country’s 
history. During three sessions on the first 
day and two on the second the debate ranged 
through the whole field of admission require- 
ments. When adjournment was taken for 
luncheon on the second day it looked ag 
though the conference would declare against 
the standards and upset all that had been ac- 
complished in the American Bar Association. 

After all the talk, arguments and persua- 
sion, sympathy for the poor but ambitious 
youth appeared to have triumphed. The Hon. 
Charles S. Thomas had told of his struggle, 
an orphan boy on a despoiled Georgia farm 
in reconstruction days, that led—not to defeat 
—but to a brilliant career. His was a winning 
personality, and his concluding argument, 
however specious, was sincere, and carried 
immense weight. It was that no rules no 
study, no examinations, could make a great 
lawyer; only the innate qualities due to for- 
tunate heredity could produce bar leaders and 
such men could be trusted to educate them- 
selves without formal requirements. 

If the former Senator’s position had been 
sound his speech would probably have deter- 
mined the vote. But it took less than five 
minutes for Mr. Elihu Root, in the afternoon 
session to show that Mr. Thomas was talking 
about something else, because the purpose of 
restricting admission on educational grounds 
was not to create bar leaders, but to protect 
the bar from a horde of unfit applicants. 

The conference had been dramatic through- 
out, but the climax came when Mr. Root left 
the platform. A vote was demanded. The 
progressive floor leader thought more argu- 
ment was necessary, and tried to prevent im- 
mediate action. But his voice was drowned 
by impetuous cries for a ballot. And there 
were only two (or possibly three) faltering 
noes heard when the question was put. 

The conference, however, modified the Bar 
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Association resolution by making it possible 
for applicants to ,.show the “equivalent” to 
two years of college study, which need not be 
through actual residence in a college. Prob- 
ably this should have been in the original 
resolution. It has doubtless assisted some- 
what in making a mere text living law in a 
number of states. At any rate the absence 
of this reasonable qualification would not have 
prevented legislatures from modifying the 
standard. 

The conference also added a few lines 
which have since come to mean a great deal. 
They read as follows: 

“We believe that law schools should not 
be operated as commercial enterprises, and 
that the compensation of any officer or mem- 
ber of its teaching staff should not depend 
on the number of students or on the fees 
received.” 

This was adopted last fall at the Memphis 
meeting by the American Bar Association. 


Securing Adoption of an Ideal 

Having set its ideal standard it became a 
duty of the American Bar Association to en- 
courage its adoption. This involved several 
lines of activity. It was necessary to give 
assistance where needed to state bar associa- 
tions seeking legislation, because actual prog- 
ress could come only through amendments to 
the law, and not until the state associations 
were prepared to make the fight. It was 
necessary also to inform prospective law stu- 
dents so that they could select schools which 
conformed to the standard. In order to do 
this there had to be a listing of approved 
schools. This was naturally a very difficult 
piece of work. In 1921 there were about 
one hundred and fifty law schools and twenty- 
seven thousand students. In the next six 
years twenty-five more schools were opened 
and the number of students increased by 
twenty thousand. ' 

A considerable number of schools were of 
such undoubted standing that it was a simple 
matter to classify them. But the schools that 
were near the borderline as to facilities and 
curriculum called for a great deal of most 
careful technical work. Out of this work much 
good has come. There were a number of 
schools that were founded and operated in 
good faith, whose faculties would have gladly 
conformed to the Bar Association standard, 
but found their trustees or business managers 
unwilling or unable to do so. ‘The position 
taken by the organized bar and the aid af- 
forded by its Council on Legal Education 
and Admission to the Bar were immensely 
helpful to these weak but well meaning 
schools. Trustees were, in numerous cases, 
stirred to find financial means for increasing 
libraries and teaching staffs so that their 
schools might be given a place on the approved 
list. By aiding the worthy but weak schools 
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to attain places on the approved list a cleav- 
age was created between approved schools and 
others which made it more easy for students 
to make their choice. 

The work grew to such proportions that in 
1927 the American Bar Association created a 
bureau with a salaried expert in charge and 
appropriated $15,000 for its operation. This 
expert, according to the report made to the 
Association last fall, visited, investigated and 
advised sixty-four schools in two years. The 
report is one which should be read by all who 
wish to learn of the situation which here is 
merely sketched in. 

It is an interesting fact, among many, that 
one of the weak schools sent its dean to the 
1922 conference to oppose adoption of the 
standards, that he made a powerful address, 
and that within a few years he raised his 
school so that it was accepted as a member of 
the: Association of American Law Schools. 
Only a mercenary law school promoter could 
have attended that congress without being 
profoundly influenced. 


Thirteen States Raise Requirements 

So much, briefly, for the campaign. The 
results have been exceedingly encouraging. 
But for the stand taken by the American Bar 
Association there would presumably be not 
a single state having requirements equal to 
those now enforced in thirteen states. In 
fifteen other states the bar associations are 
committed to the standard and accessions by 
the legislative route may be confidently ex- 
pected. The states in which substantially all 
applicants for the bar must have at least two 
years of college training are Colorado, Con- 
necticut, Illinois, Kansas, Michigan, Minne- 
sota, Montana, New Jersey, New York, Ohio, 
West Virginia, Wisconsin and Wyoming. It 
will be seen that these states do not classify 
by population, wealth or location, except that 
none are in the South. 

While reference has been made to legis- 
lation it should be noted that in West Virginia, 
Illinois and New York the change came 
through rules adopted by supreme courts. And 
Pennsylvania, not included, is enforcing new 
requirements in such manner that eighty-five 
per cent of those who are accepted are col- 
lege graduates, and a considerable portion of 
the remainder have had two years or more 
of college work. 

There is another great outcome of this 
campaign which cannot be statistically re- 
ported. It lies in the fact that an increasing 
number of successful applicants in states hav- 
ing low requirements are graduates of col- 
leges and approved law schools. Much im- 
provement comes in advance of progressive 
legislation, and in spite of low requirements, 
because many prospective law students realize 
that thorough preparation is well worth while 
if only from a selfish standpoint. Indiana has 
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been sneered at because its constitution per- 
mits any person of “good moral character” 
to practice law. But actual figures would 
probably show that for a number of years 
those admitted in Indiana average higher in 
educational fitness than those admitted in a 
long list of states that have low requirements 
laxly administered. And it may be added that 
Indiana would have amended its constitution 
long ago but for the fact that no amendment 
can carry unless it receive a majority of the 
votes cast for the candidate voted for at the 
same election who receives the most votes. 
This absurd construction of a state constitu- 
tion has been altered in several states by 
supreme courts that have reversed earlier 
decisions. 


Proprietary Law School Opposition 

It became rather obvious several years ago 
that the campaign for adequate education 
would succeed generally throughout the coun- 
try unless the American Bar Association 
could be induced to reverse its policy. In 
point of numbers the opponents have un- 
doubtedly lost ground. Wherever high stand- 
ards have been adopted the question has been 
closed forever. There has been no prospect 
of inducing any state to return to tle former 
lax conditions. But certain persons inter- 
ested in preserving the business of proprietary 
law schools became increasingly active in op- 
posing the Association standard. Their leader 
-has been Gleason Archer, founder of a school 
purporting to teach law in Boston. This 
school is reported to enroll several times as 
many students each year as any approved 
school and its revenue from tuition is be- 
lieved to exceed $300,000 per year. 

It is impossible to say whether Archer has 
had genuine hope of inducing the American 
Bar Association to abandon its standard or 
its efforts, or whether his activity has been 
due to the need for fortifying his position in 
his home state. The fact that both New York 
and Connecticut adopted standard require- 
ments brought the fight to the Massachusetts 
line and appeared to endanger an exceedingly 
profitable undertaking. Whatever the motive 
he doubtless counted on a reactionary element 
in the Association. The effort to nerve this 
element to action was made by pamphleteer- 
ing. For two or three years there was skirm- 
ishing between Archer and the Legal Educa- 
tion Section. It was not possible to estimate 
the extent of Archer’s following. The matter 
came to a show-down at the Memphis meet- 
ing because the Section definitely invited the 
opposition, and especially Archer, to attend 
and present their facts and arguments at 
length, and take a decisive count of votes. 

And so in a very real way the whole ques- 
tion of whether the American Bar Association 
should repudiate its long course of progress- 
ive efforts in legal education lay open when 
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the Section began its meeting on Oct. 22, 1929. 
All that could be done to bring about a con- 
clusive, record vote had been done, by both 
sides. Opponents were given opportunity to 
empty their cartridge belts. They were met 
in fair argument. At the end of two long 
sessions, when both sides were spent, the 
vote was taken and it was very strongly in 
favor of the Association’s established stand- 
ard and policy. The demand for a showing 
of hands resulted in a display that rendered 
actual counting superfluous. P 

Undoubtedly there are still many lawyers, 
in the American Bar Association as well as 
out, who have no liking for the educational 
standard. There are still eighteen state bar 
associations which have not given approval. 
Opposition is due to a variety of causes. Many 
opponents desire an educated bar but dislike 
any formula that promises to do the business. 
The standard is set too high to suit the ideals 
of a large number. There is still a strong 
tendency to think in terms of the individual 
applicant and to ignore the interests of the 
profession and the public. There are in- 
numerable communities where hopelessly ig- 
norant lawyers, and lawyers who merely use 
their professional knowledge as a_ burglar 
uses his tools, are hardly known. In these 
fortunate localities the respectable practi- 
tioners do not realize the crisis that exists in 
a number of our large cities. And there are 
many whose sympathy for particular appli- 
cants, or for needy applicants in general, 
sways their judgment. 

But it must be noted that with the close 
of the American Bar Association 1929 meet- 
ing the old status of dispute ceased. The 
matter has finally been resolved and it is un- 
thinkable that anything can occur in she fu- 
ture to shake the position of the progressives. 
For this great victory profuse thanks are due 
to the aggressive opponents of adequate edu- 
cation who forced the issue. 


Fear of an Aristocratic Bar 

There is room, of course, for discussion 
and difference of opinion, and always will be. 
It may seem regrettable that an applicant must 
devote five years to preparation for the bar. 
But it is far better for a youth that he be 
admitted at the age of twenty-four than at 
twenty-one. On an equal footing with all 
other applicants he will find far less com- 
petition through the first few trying years. 
If there be an overproduction of lawyers, as 
appears to be threatened even with high edu- 
cational attainments, it is nevertheless certain 
that there would be a much worse situation 
with respect to competition if the bars were 
low. Those who succeed in the struggle to 
be admitted (and there should be a struggle) 
will have gained a discipline and a body of 
knowledge which will amply repay them. 

‘The only real interest however, is the public 
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interest. There is no question that society. 
can afford to have its lawyers educated at an 
expense as great as that incurred in any other 
professional training. But the view has been 
maintained that what the American Bar As- 
sociation declares to be adequate training in- 
volves such cost that the successful students 
will come so largely from wealthy families 
as to make the profession aristocratic. It is 
urged that so many public functions devolve 
upon lawyers as officials of the government 
that adequate preparation for the bar will 
result eventually in a government that knows 
little of the struggles of the poor and is in- 
clined to disregard their interests. 

We have stated this objection rather baldly, 
but, we trust, not unfairly. It is in consider- 
able measure answered by the fact that five 
years of preparation in this age imply no 
larger source of income than did two years 
twenty years ago. The wealth of the country 
increases amazingly and its distribution is 
seen to permit of college education for an ever 
increasing number whose families cannot be 
rated as wealthy. 

We can turn back in English history to a 
time when wealth dominated government and 
put its own interests foremost. But we have 
founded a government and for a century op- 
erated it, on a basis of universal suffrage. 
It offers a large field for lawyer politicians. 
We submit that research would prove that 
the best service rendered the country have 
been by lawyers who were masters of their 
own profession, and the worst services have 
been by lawyers who were ill prepared for 
their work, but who possessed the blandish- 
ments of the demagogue. 

Lawyer Most Significant as Judge 

To require every lawyer to undergo the 
discipline and acquire the culture implied by 
the accepted standards for admission would in 
time enlarge the capacity of the lawyer can- 
didate for office, and would vastly decrease the 
number of lawyers who win office by preying 
upon the ignorance and gullibility of the poor 
and uninformed. 

On the other hand, to encourage the pro- 
duction of a numerous Qody of lawyers has- 
tily and cheaply prepared, and to limit them 
to an inferior position at the bar, would 
provide an ideal source for demogoguery and 
petty politics. 

The better answer to the political objection 
appears to lie in the inherently democratic 
nature of the lawyer’s work. The lawyer who 
is qaulified to render the highest service to 
his clients is the lawyer best trusted to serve 
faithfully the interests of all. No other 
training than the law involves such meticulous 
consideration of every interest. The few 
lawyers who by their contacts are bound to 
special interests are readily identified and are 
rarely chosen for high office. 

This argument against a universally well 
trained bar appears to omit the fact that the 
greatest significance of the lawyer as office 


holder is in the position of judge. In all 
other public places he is only one factor 
among many. But the administration of jus- 
tice is the field in which the lawyer is supreme. 
This is no mean field in any government. In 
ours it is greater than elsewhere because of 
the ultimate development of constitutional 
rights through decisions. On the whole the 
bar of the country can take pride in the way 
in which it has administered its trust in its 
special field. Because of the lawyer’s train- 
ing, because of his disposition to consider 
all interests, the work of the courts has been 
immeasurably higher than the work of legis- 
latures and executive officials. The mistakes 
and failures have been almost wholly charge- 
able to the fact that adequate education for 
the practice of law has been discouraged for 
generations and to the fact that judges have 
been, in the main, chosen by the mass of 
voters. Long ago we reached the point when 
in most cases successful practitioners could 
not without sacrifice accept judicial office, 
with its short terms, doubtful tenure and ob- 
noxious political connections. And it is not 
fair to hold judges solely responsible for the 
work of their courts when many of the law- 
yers appearing before them are only half fitted 
for their role. 

Nobody will dispute the need for some 
means for restricting admission to practice 
law. Nobody has proposed any other form of 
restriction than that implied by useful study. 
We have given full trial of a low standard of 
education and it has failed. The problem is 
not to produce eminent lawyers by a system 
of schooling. It is rather to raise the average 
of ability by keeping out those who have not 
acquired adequate training. Any system will 
produce a percentage of eminent lawyers. 
The youths capable of becoming eminent law- 
yers will not be balked by any standard 
requiring hard work. The present standard 
is less a burden to those who should become 
lawyers than the lack of training has been 
for generations. 

We submit that it would be a most fortu- 
nate thing if higher admission requirements 
put a stop to overcrowding in the profession. 
It is arguable that a great deal of the evil 
charged to the profession is due mainly to 
undue competition among the younger practi- 
tioners. Where there are too many to make 
a respectable living from practice there is 
operation of a law higher than any statute— 
the law of survival. Too often survival im- 
plies a fitness to do things not countenanced 
by courts or bar. 

It is said, however, that the rapid increase 
in students indicates that we are doomed to 
have an overproduction of lawyers. This is 
not an agreeable outlook. Better too few law- 
yers than too many. If the current prophecy 
proves true there is all the greater reason for 
working to obtain the adoption speedily in all 
states of the standard educational require- 
ments. 








Study of Judicial Administration 
in Ohio 


As a result of proposals made on behalf of 
The Institute of Law of The Johns Hopkins 
University, a comprehensive study of the ad- 
ministration of justice has been undertaken in 
Ohio. The study is being conducted under 
the auspices of the Judicial Council of Ohio, 
in cooperation with The: Institute of Law and 
the Ohio State Bar Association by a commit- 
tee of direction composed of Chief Justice 
Carrington T. Marshall of the Supreme Court 
of Ohio, Chairman of the Judicial Council; 
John A. Elden of the Cleveland bar; Leon 
Carroll Marshall, Professor of Law, The 
Johns Hopkins University, and Hessel Ed- 
ward Yntema, Professor of Law, The Johns 
Hopkins University. A representative com- 
mittee of the State Bar Association has been 
appointed, which, with John A. Elden as 
chairman, is assisting actively in the work 
and various state institutions, including the 
law schools of the state, have most generously 
responded to invitations to cooperate. 

The plans for the study of judicial admin- 
istration in Ohio thus far adopted involve, on 
the one hand, specific research proposals 
which can be completed in whole or in sub- 
stantial part during the coming year and, on 
the other hand, the development of an organi- 
zation which will enable the more permanent 
and more comprehensive studies under con- 
templation to be undertaken. In other words, 
not only have special studies of strategic fields 
of judicial administration been initiated but 
the basis has been laid for further correlated 
study. 

The general plans for the survey thus involve 
as a primary feature, the formulation of a de- 
tailed plan for the comprehensive study of 
judicial administration in the state. In view 
of the magnitude of this task a planning com- 
mittee is being organized on which there will 
be representatives from the key institutions 
and industries of the state and which, as the 
work proceeds, will be supplemented by va- 
rious types of advisory committees. In gen- 
eral the work of this planning committee will 
be to study the whole field in a preliminary 
way with a view to blocking out the specific 
detailed research tasks which should be under- 
taken as a part of a comprehensive study of 
judicial administration in the state and to se- 
lecting the agencies and the personnel to per- 
form these tasks. This plan will in effect con- 
stitute the general frame-work within which 
the specific studies already initiated will be 
worked out and in addition will permit the 
development of such of the interesting possi- 
bilities as can be studied. 


Seek Statistical Method 


A second and from some points of view 
a salient purpose of the Ohio survey is the 


formulation of a competent system of judicial 
statistics. It is hoped that the adoption of 
such a system may be one result of the survey 
and that information which can be secured 
today only with difficulty and in incomplete 
form for individual surveys will thus be made 
available. The outstanding feature of this 
portion of the plans is that it leads towards 
a permanent advance in the methods of secur- 
ing the information as to the administration 
of justice in Ohio. In working out this prob- 
lem careful attention will be given to the ex- 
perience of other jurisdictions and to the ex- 
isting literature on the subject, as well as to 
the results of specific studies now under way. 

A preliminary problem which is closely re- 
lated to these general plans involves the set- 
ting up of a finding list of all agencies in the 
state which have a substantial and continuing 
interest in the scientific study of legal and 
other social problems. The purpose in mind 
is not only to provide a bibliography of re- 
search completed and under way, but also to 
lay the basis for cooperation with the research 
personnel which will be interested in the vari- 
ous aspects of the work of the survey. It is 
anticipated that this finding list will be com- 
pleted during the spring. 

As a part of the general plans referred to 
above, certain specific research projects have 
been undertaken for the coming year: 

The first of these specific research under- 
takings contemplates an analysis of the civil 
judgments (excluding divorces, and, of course, 
excluding criminal cases) in the Common 
Pleas Courts of Ohio during 1930. This study 
involves; first, reports upon individual cases 
by the clerks of court, second, the analysis, in- 
terpretation, and statistical statement of the 
data, and, third, the study of the results of 
the analysis as a preliminary to the working 
out of an effective recording system. The 
choice of civil litigation in the Common Pleas 
Courts for initial study has been not only be- 
cause these courts and this branch of their 
jurisdiction are of themselves strategic and 
important but also because the statistical in- 
formation as to civil litigation is meagre and 
the possibilities of objective study looking to 
the development of an adequate system of 
judicial statistics are really promising. 

Analysis of Litigation 


A second specific research task to be under- 
taken during the coming year involves an 
analysis of litigation in the appellate courts of 
Ohio. This will require study both of the 


litigation during the years 1927-1928 and 1928- 
1929 in the Supreme Court, including both 
cases heard on the events and rejected mo- 
tions to certify, and of some three thousand 
cases in the Circuit Courts of Appeal during 
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the year 1930. The relatively smaller number 
of cases involved in this study and the greater 
accessibility of data (as compared with the 
common pleas civil judgments) makes it pos- 
sible to subject those cases to fairly intensive 
study. 

A third specific task which is to be started 
during the coming year is directed to an anal- 
ysis of work of municipal courts. From the 
point of view of the number of cases tried, 
the litigation in these courts is very large. In 
the Municipal Court of Cleveland alone in the 
year 1928, 54,764 civil cases and 108,880 crim- 
inal cases were disposed of, a total of 165,644 
cases as compared with 93,385 common pleas 
cases in the entire state for the year ending 
June 30, 1928. Furthermore, not only is the 
litigation in these courts intimately connected 
with that in the Common Pleas Courts but 
the information available is very inadequate. 

From the point of view of the impact of the 
system of justice upon human conditions, the 
work of the municipal courts is strategic. 
Economic and racial situations are affected 
which are only sporadically and indirectly re- 
flected in the work of the higher courts. In 
substance what is contemplated is that a spe- 
cial advisory committee which is now being 
organized, will recommend the directions 
which the study of the municipal courts can 
most effectively take and the more special in- 
vestigations which such a study will involve. 


Will Build Permanently 


The plans for the study of judicial admin- 
istration in Ohio have been laid upon the fol- 
lowing basic assumption: on the one hand, 
that every research project which is under- 
taken in connection with the study should re- 
sult in a valuable contribution in and of it- 
self, and in addition, that each separate proj- 
ect should fit into a comprehensive program 
of on-going study. of the a&ministration of 
justice in the state. Furthermore, the purpose 
is to build permanently; accordingly, the plans 
look in the direction of developing a system 
of judicial records and statistics which will in 
the future provide automatically such of the 
material which must at present be secured so 
laboriously. The program adopted, which is 
more fully described above, thus (a) points 
each separate step in the direction of a definite 
goal and (b) lays a foundation for securing 
permanent as well as temporary results. 

The salient features of the study outlined 
above are a result of the large official and non- 
official cooperation which has been assured as 
well as its scope and possibilities of perma- 
nent results. The fact that it is being under- 
taken by the Judicial Council of Ohio with 
the assistance of The Institute of Law and 
the State Bar Association and of the impor- 
tant educational institutions of the state for 
the first time makes possible a comprehensive 
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study of judicial administration in a state of 
the first rank. The same fact makes it rea- 
sonable to anticipate that it may achieve rela- 
tively permanent results, both in the intro- 
duction of a system of judicial statistics which 
will provide invaluable data for judges, legis- 
lators and scholars and in the more specialized 
and intangible influences which will flow from 
special investigations conducted as a part of a 
general survey. 
The Institute of Law. 
Baltimore, Maryland. 





Public Discussion of Judicial Admin- 
istration at Princeton University 


A Conference of Politics is being arranged 
by Princeton University to be held on the 
three days of March 20-22. It should be 
very gratifying to American Judicature So- 
ciety members to learn that one “round table” 
on each of these days will be devoted to the 
administration of criminal justice, and that 
Prof. W. F. Willoughby, author of the re- 
cent volume on Principles of Judicial Ad- 
ministration, will preside at the first session, 
devoted to Court Organization and Procedure. 
On the succeeding days the topics will be 
The Judge and the Jury, with Prof. William 
I. Mikell presiding, and Crime and Politics, 
with Professor Raymond Moley as leader. 
Each session will be preceded by prepared 
addresses by two speakers, after which the 
meeting will be open to all present, a feature 
which makes the round table session of un- 
usual value. 

Since the conference at Northwestern Uni- 
versity Law School, which effected the or- 
ganization of the American Institute of Crim- 
inal aw twenty years ago, there has been 
no similar gathering to consider topics of this 
kind that we are aware of. It is encouraging 
to find judicial administration included in a 
conference promoted by leaders in the field 
of political science. -While many of these 
men are learned in the law they have had too 
much else on their hands to devote attention 
to the judicial branch, or have preferred to 
leave the subject to the organizations within 
the bar. 

The occasion will also be illustrative of the 
policy of some of the leading universities to 
perform a public service which cannot well 
be performed by any other agency or institu- 
tion. It is to be hoped that Princeton’s con- 
ference will be largely attended and that it 
will encourage similar future gatherings. 

All persons interested in the conference are 
invited to communicate with Prof. H. W. 
Dodds, Political Science Department, Prince- 
ton University, for programmes and general 
information. 








The Need for Reorganization in the 
American Bar 


Make no little plans; they have no magic to stir men’s blood, 
and probably themselves will not be realized. Make big plans. 
. . . Remember that our sons and grandsons are going to do 
things that would stagger us.—Daniel Burnham. 


The most significant and far reaching ad- 
dress heard at the last meeting of the Amer- 
ican Bar Association was that delivered by 
Mr. James Grafton Rogers, as chairman of 
the Conference of Bar Association Delegates, 
under the title which heads this article. In 
this address the speaker presented information 
concerning the integration of the professions 
of medicine, engineering and college teaching. 
This information, long overdue, serves to il- 
luminate the period through which the bar 
of the country is now passing. Mr. Roger’s 
address would find a place in these columns 
were it not for the fact that it was published 
in the American Bar Association Journal for 
January. It should be read by all who realize 
the present drift of opinion toward the crea- 
tion of bar unity adequate to national needs 
and ideals. 

It should be noted at the outset that the need 
is for “reorganization in the American bar’, 
and not reorganization of the American Bar 
Association. It is implied that there should 
be some form of organic union between the 
state bar associations and the American Bar 
Association. There are probably about 50,000 
lawyers enrolled in state associations; the 
American Bar Association, with 28,000 mem- 
bers, and a commanding position, affords the 
only place for action looking toward coalition. 

The immediate effect of the address was 
the creation of two committees to study con- 
ditions, suggest methods, and report, one to 
the Conference of Delegates and the other to 
the General Council. The presumption is 
strong that these committees will keep in 
touch and will endeavor to harmonize their 
recommendations. They will benefit measur- 
ably by the failure of several former attempts 
to get co-ordination started, reference to which 
will be made. It is of course impossible to 
gauge the effect of this beginning but at 
least there is now a focus for discussion, and 
the more the subject is discussed the better. 
It certainly looks as though the time were far 
more favorable for progress than ever before. 
Possibly the greatest difficulty lies in formulat- 
ing workable plans. This difficulty is not to 
be minimized but it can be overcome if the 
will exists in a sufficient number of American 
Bar Association members. It appears highly 
probable that a plan which meets with the 
approval of their Association will be accept- 
able to the state associations, however, it may 
call for local adjustments. 


The American Medical Association was in 
virtually the same status of partial and dis- 
jointed organization that the bar is now in 
when it began its triumphant march to inte- 
gration. Its chief weakness lay in its lack 
of power to influence public opinion and se- 
cure needed legislation. The chief result of 
its integration has been to serve public needs, 
especially in the legislative field. While much 
of value can be learned through this analogy, 
it will not serve bar needs in one respect. 
The Medical Association is based upon county 
units, which exercise the important power of 
admitting to membership. They send dele- 
gates to the governing assembly of the state 
associations, which in turn accredit delegates 
to the national assembly, where the policies 
of the profession are largely formulated. It 
is not possible to conceive of bar unity await- 
ing the creation of three thousand county 
units. Experience tends to show that in the 
legal profession county units are too small to 
serve as a foundation. 


National Body Simple in Structure 


So we have the problem of creating an or- 
ganic union between the relatively strong state 
associations and the American Bar Associa- 
tion. There is no need to premise an article 
on the subject with a description of state bar 
organization, which, though in a state of flux, 
is well understood by all readers. But it may 
be useful to sketch the structure of the Amer- 
ican Bar Association, which is not at all com- 
plicated. Beside the usual officers, the Asso- 
ciation has its Executive Committee, in which 
virtually all the powers of control are lodged. 
There are nine members, serving for terms of 
three years, who are ineligible for re-election. 
There are also ex officio members, comprising 
the president, secretary, treasurer, editor of 
the Journal and the last retired president. 

There is for every state a vice-president 
and a Local Council of four which the vice- 
president heads. It is a duty of these officers 
to endeavor to secure adoption of legislation 
which is approved by the Association. Upon 
them also devolves the duty of recommending 
applicants for membership. While election to 
membership finally is by a general vote of 
members only five negative votes are required 
to reject an applicant. Between meetings the 
Executive Committee may pass on nomina- 
tions and one vote there will prevent an ap- 
plicant’s admission. 
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The General Council exists for the purpose 
of presenting nominations to all the offices 
and in this function it centers political ac- 
tivities in itself. There is a member of the 
Council to represent each state, and they are 
chosen by state caucuses of members who get 
together at the conclusion of the first session 
of the annual meeting. It is apparent that the 
function performed by the General Council is 
most important due to the fact that its nomina- 
tions are virtually certain of approval, and 
there is always bound to be keen interest in 
the process through which the high honors 
of office are obtained. The competition for 
office, and especially the highest office, in- 
volves much feeling; it is important there- 
fore that the choice should be made by a body 
composed of well informed members, which 
represents every state, and which cannot be 
the object of vengeful feelings on the part 
of friends of disappointed candidates. The 
Council, as constituted, fills the need excel- 
lently. It is created anew for each annual 
meeting, it monopolizes the field of election- 
eering, and it dissolves. 


The Value of Sections 


What may be called the objective work of 
the Association is performed by occasional 
special committees, by sixteen standing com- 
mittees and by eight sections. The sections 
are of special interest because they increase 
the capacity of the Association to perform 
public service under a semi-autonomous form 
of organization. They have their own chair- 
men, secretaries and councils, the latter com- 
posed of eight members elected for four year 
terms. In a nationwide organization com- 
mittee work is naturally hampered and tends 
to become the work of a few. The sections 
in large part overcome this difficulty by 
bringing together a group which has the ad- 
vantage of continuity. They benefit far more 
from the fact that their deliberations are pub- 
lic and any member of the Association may 
register for the sections he is interested in, 
attend their meetings, participate in debate 
and vote on measures. They elect their own 
officers. Their resolutions depend upon ap- 
proval of the Executive Committee, and but 
for this, they are virtually free to choose 
their topics, make their programmes and ar- 
rive at conclusions. It is clear that sections 
are immensely more effective in every way 
than committees. Their autonomy as to action 
in their allotted fields enable them to keep 
abreast of developments. They obtain with- 
out effort the participation of all interested 
members of the Association. This insures 
the presentation of objections to proposals 
by interested persons who defend their views 
in open debate. They have reasonable time 
for deliberation. By the time the sections 
have agreed upon a policy it is pretty certain 


143 


to receive the approval of the Executive 
Committee. This proves that the deliberations 
in sections pretty well reflect the opinions of 
the membership, so far as it has interest and 
information respecting the matters dealt with. 

The sections also devolve the powers of the 
Association upon a large number, resulting 
in safer conclusions than those of committees, 
and give to all who participate a sense of 
having a share in control and in establishing 
important policies. The sections also, on 
occasion, assume the work of carrying their 
policies into execution, in this way greatly 
augmenting the objective work of the Asso- 
ciation. 

The central purpose of the reorganization 
committees is to devise some form of organic 
union between the national and the state 
associations. Such a union will likely call 
for adjustment and adaptation on the part of 
state associations, but until a plan is offered 
any consideration of such steps is premature. 
But change in the constitution of the Amer- 
ican Bar Association must be considered, and 
it is submitted that the work of the com- 
mittees should not be limited to change look- 
ing to coalition only, but should extend to 
change now needed to facilitate the work of 
the Association as it now is. Let us take 
up the last mentioned aspect first. 


Where Association Weakness Lies 


Leadership is urgently needed right now in 
respect to improvements in the American Bar 
Association calculated to make its functioning 
more sure and its work more effective. There 
has been much talk about this in a general 
way but virtually no formal presentation. The 
few attempts in the past to meet this need 
have been confused, as will be shown, with 
the concurrent desire to link up the Associa- 
tion with the state bars. 

The first great difficulty here is that dis- 
contented members hesitate to present the 
shortcomings of the institution lest they be 
considered foes or traitors, and without a 
catalogue of faults there is no foundation for 
schemes of reform. 

The defects of the Association are pre- 
cisely the defects of the voluntary state bodies, 
but in some respects exaggerated owing to 
the size of the national association. A chief 
fault is the impossibility of infusing the mem- 
bership generally with an understanding of 
the projects to which the Association is com- 
mitted. Without such knowledge members 
can not develop the interest which is neces- 
sary if they are to exert their influence effec- 
tively on behalf of the Association’s projects. 
A great cause for lack of interest is the in- 
dividual member’s feeling that he is unable 
to participate in the formulation of policies. 
A very large share of the members have 
joined and continue to pay their dues from 
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a sense of duty. This silent majority does 
not clamor for participation; it accepts its 
role with utter indifference, and that is pre- 
cisely the weakness of the Association. It 
should be possible to give every member some 
voice in making Association policies. This 
is not impossible, nor even very difficult. It 
should be the first matter for consideration, 
for without measurable success in this there 
is little to be gained by merely increasing 
membership. 


The position of the average member is that 
he cannot participate in Association affairs 
without attending its meetings. But to attend 
only one meeting may call for time and 
expenditure which the member cannot afford. 
Occasional attendance may amply repay in 
entertainment and the pleasure of meeting old 
friends and making new acquaintances, but 
even that seldom leads to a sense of personal 
participation and responsibility. Only a small 
percentage of the membership even attends 
occasionally. 


To this objection the shortsighted make the 
fatuous response that every member who 
wishes to may come and take as large a share 
in affairs as every other member, that those 
who decline to come have no ground for com- 
plaint, and those who do come must neces- 
sarily monopolize the direction of affairs. It 
is quite true that the comparatively few who 
attend meetings with fair regularity must be 
drafted into service as officers and committee 
members, and but for their faithful efforts the 
Association would be without competent and 
consistent direction. 


There are admittedly few contacts which 
the members who attend can make at a meet- 
ing, and none whatsoever between meetings. 
Those who attend can vote upon matters sub- 
mitted, which are mainly the recommendations 
of committees. But there are so many com- 
mittees reporting and such limited time for 
this function, and so many members present, 
that voting is littke more than perfunctory. 
This, doutbless, is not so much a loss to the 
members who might like to voice opinions 
from the floor as it is to the Association, 
which is in continual danger of having com- 
mittee work frustrated or perverted by the 
votes of casual members who are relatively in- 
expert on the questions under consideration. 


The fact necessarily is that there are many 
topics, little time and a fluctuating audience. 
Chairmen have to drive through and hope 
that the votes of the uninformed will not 
prevent wise decisions. 


In fact, from the operating standpoint, too 
much devolves upon the brief sessions of an 
annual meeting and there are too many present 
to permit of deliberative consideration. 
Where sharp conflicts arise, as they occas- 
ionally will, the procedure would appear 
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farcical were it not that it is pregnant with 
risk for the Association. 


In this matter of informing and stimulating 
interest of members it must be said that the 
Association’s Journal performs a high mission. 
Whereas once the great majority of members 
had only the record of proceedings sent to 
them months after the meeting, now they 
have some news of their Association every 
month, and the meetings are skilfully and 
promptly reported. It is universally admitted 
that the Journal has done more than any 
other thing to meet the objection generally 
felt and voiced. Its influence is shown, doubt- 
less, by the rapid growth in numbers since 
it was established. But this very growth in- 
evitably tends to accentuate the difficulties 
of the general meeting. Concerning the 
Journal, there is only one wish to express, and 
that is that members would use it for pres- 
entation of their ideas as to overcoming the 
limitations imposed by the traditional form 
of organization. 


Failure of Earlier Proposals 


A powerful effort was made at the meeting 
of 1920 by a member of the Executive Com- 
mittee, the late Thomas C. McClellan, to 
overcome the difficulty here discussed, but 
he offered no other remedy than that of de- 
voting two or three more days if necessary, 
to enable members to discuss matters subject 
to voting. Nobody could concur in the idea 
of prolonging the meeting in this manner, 
and even if this were done it would not 
affect the vast majority who rarely, or never, 
attend meetings. 

The true solution must come through an 
arrangement that permits the stay-at-home 
member to exert an influence. 

This implies the sending of delegates se- 
lected by the membership in the various states. 
It does not necessarily mean that members 
may not attend all sessions and hear the 
debates. It may even permit of their parti- 
cipation in debating and voting. A delegate 
system is necessary as a safeguard of Asso- 
ciation interests and to assure the members 
who do not attend that they are not without 
influence. But it is possible also to have the 
delegates perform their function in open 
meetings, and possible also that decisions shall 
be reserved to delegates only under special 
circumstances. 


Up to this point there is a printed record 
of efforts to relieve the situation, but unfor- 
tunately all of these efforts have dropped the 
subject of internal improvement of the Asso- 
ciation to dwell on its external relations. 
They have undertaken to link the need for a 
delegate system with the wish to co-ordinate 
the Association with the numerous state bar 
associations. This side of the matter will be 
taken up later, after further reference to 
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opportunities for improving the Association 
as it is. 

The subject may be considered as present- 
ing three problems. 1. That of enabling the 
Association when assembled to make better 
use of its time; 2. That of providing a dele- 
gate system to give members who do not 
attend meetings, or attend only occasionally, a 
voice in affairs, and so stimulate their interest 
and sense of responsibility, and 3. That of 
combining the state and national associations 
to enable them together to accomplish the 
public service which they assume to render. 

First Step is Simple 

A means exists for escaping much of the 
embarrassment which arises from limiting 
the consideration of important committee re- 
ports to an average of ten minutes each. It 
lies in making sections out of the more im- 
portant committees. Experience with the sec- 
tions has been reassuring. They enable an 
indefinitely large number of members who 
attend meetings to participate in important 
business, and they automatically restrict at- 
tendance to those who have a real interest 
in the subjects under discussion. Where in- 
terest warrants it a section may be attended 
by five hundred members. But if the work 
be special, as in mineral law or the law of 
public utilities, the lack of a large attendance 
is not to be deplored. The section is so 
constituted as to carry on its productive work 
unhampered and its decisions are not en- 
dangered by perfunctory votes. 

Several of the more important committees 
should be converted into sections. At the 
Memphis meeting the Conference of Bar As- 
sociation Delegates met on Monday. The 
two days before the Association proper opens 
its first session could well accommodate the 
work of several more sections. Members 
rarely wish to attend the sessions of two or 
more sections held at the same time, and 
when they do, it should be no ground for 
complaint. This arrangement would permit 
many more members to take a real part in 
Association affairs; it would relieve the pres- 
sure on time allotted to committee reports; 
and it would lessen the danger of unwise de- 
cisions. It is a change that may-be quite 
easily effected and probably would create no 
opposition whatsoever. 

Need for Representative System 

The problem of creating a delegate system 
though timely, is not to be resolved offhand. 
The principal thing at this stage is to direct 
attention to the necessity for it. It would, 
of course, be quite possible to have delegates 
without altering the relation of the American 
Bar Association to the state bodies. One 
thing that is needed is a powerful argument 
for a representative system. It can be shown 
that it is needed both for the good of the 
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Association assembled in annual meeting, and 
for the Association through energizing its 
membership. Plans looking to an increase 
in attendance at meetings only make the 
present situation worse. 

For a number of years in the early history 
of the Association there was no need for 
representation and it would have been im- 
possible to create a representative system. 
The need arose with the inevitable growth 
of membership, of attendance at meetings, 
and of multiplication of technical subjects 
which came more and more to provide the 
organization with its chief reason for exist- 
ence. 

Opposition to representation subsequently 
has rested upon the feeling of the compara- 
tively few that the privilege of directing 
affairs belongs peculiarly to them, because 
they attend regularly and know how. They 
persistently overlook the éact that under a 
representative system they would themselves 
be representatives, would exert considerably 
more influence and would be enabled to per- 
form their function more easily and more 
surely. 

In the October, 1929, number of this 
Journal appeared an article on this subject, 
the only one that we have any knowledge of, 
by Mr. David A. Simmons of Houston, under 
the title: Representative Government for the 
Bar. The writer makes his point mainly by 
analyzing the records of attendance at recent 
meetings of the Association, revealing the 
fact that a very large share of those attend- 
ing mectings are residents of the city, or of 
the state, where the mecting is held, and 
that very few indeed of these members at- 
tend meetings held elsewhere. The fluctuations 


~in attendance create risks and call for a strong 


organ of control. 

In the early years of the American Bar 
Association a structure embodying the prin- 
ciples of pure democracy was both desirable 
and necessary. The stay-home member was 
a factor of no concern whatsoever. There 
was no field of objective work, though that 
began to develop at an early state. The one 
danger lay in electioneering for office and the 
ingenious plan of confining politics to a large 
representative group was effective, as it still 
is. 

for a number of years the Association has 
been far more than a means for affording 
social pleasure and bestowing honor through 
office and a place on the programme. Vast 
responsibilities, not dreamed of in the early 
days, have arisen and the Association has 
expanded its purposes in recognition of the 
opportunities presented for public services 
which are quite on a parity with statesman- 
ship. It has assumed work in many fields and 


has sought and obtained unexpected growth 
in membership. 








146 JOURNAL 


That it has never achieved a form or or- 
ganization to supplant that of pure democracy 
may be due only to lack of leadership. This 
is not to be wondered at when we remember 
that leaders fear to lose their opportunities 
for useful work by sponsoring proposals cer- 
tain to raise opposition among the only mem- 
bers whose votes can be counted—those who 
attend meetings. 


The voluntary bar associations, alone 
among professional, industrial and commercial 
organizations, continue to exemplify the ac- 
cepted characteristics of pure democracy 
attempting union and work on a large scale. 
As such a body grows and becomes unwieldy 
it necessarily builds up its central organ of 
control. When this central organ, whatever 
its name or purported function may be, as- 
sumes a large share in control, there enters 
oligarchic government. The oligarchy is 
created for an obvious need. It is conven- 
ient to retain the form of the pure democracy. 
Neither one rules exclusively. The element 
of control by the few establishes an equili- 
brium with the desire of the many for demo- 
cratic methods. These democratic methods 
result in such risk of blundering and con- 
fusion that the centralized control has an 
ever increasing reason for existence. And so 
on An intelligent oligarchy can run 
affairs under its immediate control most effi- 
ciently. But our associations illustrate very 
well the utter inability of an oligarchy to 
compel the interest of a great majority of 
members. The deliberations indulged in sim- 
ply do not bind the members back home. 


Importance of Inactive Membership 


The question may be asked why there 
should be such insistence upon the importance 
of commanding the allegiance of the non-. 
attending members. If they are willing to 
pay their dues and have no other contacts 
than are implied by reading the submissions 
of their Association, why worry about them? 


Right here is the central fact in respect to 
the entire matter. The American Bar As- 
sociation is the nation’s one forum for ad- 
vancing a considerable proportion of the pro- 
posals looking to influence by the lawyers of 
the country upon national affairs. The pro- 
fession can be useful to the public in many 
ways and in the most difficult and vital of 
all these ways it has a distinct and unique 
responsibility—that of improving the admin- 
istration of justice. This responsibility is so 
plainly that of the legal profession that there 
is virtually no attempt on the part of the 
public or any other special agency to attempt 
to do any part of the work. The few at- 
tempts that have been made are well exem- 
plified by the judicial recall movement, the 
partisan attempt to restrict the United States 
Supreme Court in construing the constitution 


OF THE 


and the efforts to muzzle federal judges in 
the trial of jury cases. 

Now it may be said that for a generation 
the work of the American Bar Association 
has been directed toward miscellaneous legis- 
lative reforms not related to the administra- 
tion of justice, to those directly related thereto 
and to those affecting the work and status 
of the lawyer. Failure in the first category 
is not consequential because other agencics- 
exist to serve the public. But failure in the 
latter two is vital. And one who carefully 
studies the record in these fields during the 
past thirty years must see that accomplishment 
is painfully meager. 

Take the most promising of all, that of 
promoting adequate preparation for admission 
to the bar: it is likely that within a decade 
this will be pretty well accomplished. But 
it should have been a finished job at least 
twenty years ago. At least the standard of 
education should have been equal to the aver- 
age among the law school members of the 
American Law School Association. Alone 
among civilized nations we have permitted 
our bar to be recruited from self-nominated 
individuals, and in the absence of enforced 
standards they have too generally favored 
their own convenience in respect to prepara- 
tion. 

For the greater part this reform, like most 
others, depends upon legislation in the states, 
and legislation depends upon active and pow- 
erful bar influence. Can anybody presume 
that if the American legal profession had been 
regimented twenty-five years ago, as it should 
have been, this central problem would not 
have been settled aright long before this? 
To get legislation you have to induce a ma- 
jority of the lawyers to support actively 
an association measure but lawyers, though 
association members, who have virtually no 
living contacts with the formulation of policies 
can feel no responsibility for their execution. 
Nor do they even get close enough to con- 
troverted matters to become informed. They 
assume no powers in relation to the direction 
of their association and they accord its de- 
cisions no allegiance. 


But for the positive need of representative 
control and loyalty there would be little to 
regret in the indifference which a majority of 
members of voluntary bar associations feel 
for association objects, amid the exigencies 
of making a living in a crowded profession. 
The fact is, however, that great projects im- 
pend, mainly concerning the profession itself 
and the procedure employed in litigation, and 
the bar as a whole finds itself virtually unable 
to make a stand. 


It is true that there is special difficulty in 
the fact that most reforms in the profession 
and in the administration of justice require 
of many lawyers some concessions to stand- 
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ards and ideals. To some lawyers they in- 
volve sacrifices. But unless and until the 
lawyers of the country find a means for es- 
tablishing just these standards they do not 
in right deserve to constitute a profession. 


A stronger illustration could be selected 
than standards for admission. Ours is the 
only country where it is common knowledge 
that there is an element at the bar that makes 
a living more or less by consciously violating 
bar standards of conduct. And ours is the 
only country that has magistrates courts 
which are in part admittedly ignorant and 
untrustworthy, the tools of politicians and 
lawyer renegades. 

So strong are these national proclivities 
and so weak the lawyers’ organizations that 
we look in vain for any powerful, concerted, 
persistent campaigns to bring about reform. 
There is much reason for the lawyer’s (or 
any other person’s) dislike of the word re- 
form. Follies innumerable have been com- 
mitted under the name of reform. But the 
word will endure in the lawyers vocabulary 
while the evils endure. 

More than any other country we have per- 
mitted leniency toward the debtor to warp 
our procedural law. More than any other we 
have permitted procedure to become tyran- 
nical of the bench as well as of the honest 
lawyer. Generally we have perverted jury 
trial until now we would hardly wish to 
submit its continuance to a popular vote, and 
it should exist as a popular institution. 


Our associations have nibbled at procedural 
reform. They would have gone a great length 
if they had possessed the power to command 
the support of a strong majority of their 
members. 


In our country procedure has been shaped 
by legislators. It is unfair to throw respon- 
sibility for the resulting chaos in procedure 
and judicial power upon the more numerous 
lay members of legislative bodies. The 
lawyers in the legislatures have pretty much 
had their way. 


Not until the situation with respect to crime 
had become known as a national disgrace did 
the bar associations wake up and interpose 
counsel. The leaders of the organized bar 
have not defended criminals. They have not 
practiced in police courts nor rubbed shoulders 
with shysters, nor have they directly partici- 
pated in the work of legislatures to any con- 
siderable degree. 

For all this misfortune, from which the bar 
suffers more than business or the public gen- 
erally, there is no intention to blame any 
association. The lawyer, from necessity is 
a mighty independent person. He is trained 
to stand on his own feet and fight his battles 
single-handed. As a unit in a regimented 
body he is refractory. 
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And yet we observe the closest regimen- 
tation in the legal profession of other coun- 
tries deserving consideration. 


We are all in the mess together. The 
American Bar Association and the state and 
city associations have done what they could. 
They have supported many fine and unselfish 
projects. It can do them no harm to take 
stock and realize the meager body of achieve- 
ment. , 

The reference to work undone, and the 
failure to match opportunity and discharge 
responsibilities, is here sketchily referred to 
for the one purpose of showing the necessity 
for making the entire body of decent, faithful, 
honorable dawyers integral parts of a profes- 
sional organization, understanding its duties 
and committed to executing its reasonable 
decisions. 

To be accepted as reasonable these decisions 
have to be made after due deliberation, all 
sides being heard, by delegates chosen ex 
pressly to represent all who have the will to 
participate. This will to participate can be 
definitely created by providing means for par- 
ticipation. Nobody likes to keep out of a 
fight if there is opportunity for self-expres- 
sion, to say nothing of expression of one’s vo- 
cational interests. 

The voluntary bar associations have been 
too much a body of gallant leaders away out 
in advance of those they assume to lead. 


Proposals Concerning Representation 


The plea for representation of members in 
the American Bar Association (or any other) 
does not derive from jealousy of existing 
power. In this connection it should be said 
that the Executive Committee of the American 
Bar Association, with constantly changing 
personnel, performs its arduous duties with a 
high degree of skill and fairness. And this 
may be taken as strong commendation for the 
way the General Council has performed its 
function of selecting officers. Taking the mem- 
bers of the Executive Committee as an ex- 
ample, it may be said that the growing sense 
of bar responsibility, which we call progress- 
siveness, has been fairly reflected in the gov- 
erning body. 

If we assume the formation of a chamber 
of delegates which would take over the func- 
tion of determining objective policies, nine- 
tenths of the services performed by the Exec- 
utive Committee would remain in that body. 
In its own work it would hardly realize that 
any change had occurred. The Executive 
Committee is mainly a fiscal body. That it 
has a final voice concerning policy in some 
instances is incidental and necessitous, rather 
than power consciously sought and jealously 
defended. 

The slightest form of representation con- 
ceivable would be to provide that in a session, 
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when an appropriate number of members, or 
the chairman expresses the wish, the vote 
would not be taken until those present from 
each state had determined their majority 
stand, and then each state “delegation” would 
be accorded a vote proportionate to the num- 
ber of American Bar members in its state. 
There are objections to this proposal. It 
would be so cumbersome in operation as to 
make its use rare. It would not with cer- 
tainty reflect the opinions of members not 
present. And it would not energize the entire 
membership as would the actual selection of 
delegates understood to have power to bind 
those choosing them. It would fail at the vital 
point. It has been offered admittedly as an 
opening wedge, with the view that it would 
stimulate desire for a really representative 
system. As such it arouses the opposition of 
the unprogressive and does not command the 
enthusiasm of the progressive. It would, how- 
ever, restrict the irresponsible power of mem- 
bers living in the locality where the meeting 
is being held. 

It would be an easy matter to work out a 
basis of representation that would be fair to 
all states, but not so easy to arrange the me- 
chanics of selecting delegates. This is one 
reason why thinking on the subject has thus 
far crossed over into the problem of unity of 
all bar associations, because with unity the 
state associations would themselves choose 
their allotted delegates. Of course unity would 
have other tremendous advantages in supply- 
ing local bodies to effectuate bar policies, and 
it would also stimulate and energize state as- 
sociations, 

If delegates were to be selected without 
co-ordination of associations it would probably 
have to be through meetings of American Bar 
Association members held in conjunction with 
state bar meetings. This would give real 
power to thousands of members unable to at- 
tend national meetings, and would aid in build- 
ing up membership and of increasing attend- 
ance at state bar meetings. 

The power of delegates is easily restricted. 
They may be required to share the time de- 
voted to discussion of measures with members 
not delegates, and they may be prevented from 
voting exclusively except under a provision 
that is only occasionally invoked. The Min- 
nesota and Pennsylvania State Bar Associa- 
tions are introducing representation in this 
form. 

Under a scheme of representation it may 
well be presumed that the assembly would 
demonstrate a form of government infinitely 
more effective than either the democratic or 
the oligarchic forms. 


The Matter of Co-ordination 


We come finally to the matter of uniting 
the state bar associations with the national. 
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There is already a powerful community of 
membership, for nearly every member of the 
national body is a member of his state as- 
sociation.! This supports our belief that 
whenever the American Bar Association ac- 
cepts a plan looking to a unitary membership 
the state associations will find means for ad- 


hering. In fact any and all difficulties, how- 
ever imposing at this stage, will become 


amenable as the will to create a unitary bar 
is sufficiently developed. It is not the matter 
of terms and provisions so much as the de- 
sire to give the profession the strength which 
it deserves, and which is now lacking because 
of a primitive form of organization. 

To embrace all the state associations would 
probably mean an organized bar of 60,000 
members, if accomplished within a year or 
two. The mere fact of doing so would lead 
in a few years to a united membership of per- 
haps 80,000. Accretions would come naturally 
through the activity of the state bodies. Dele- 
gates would have a double duty for they would 
be employed in informing their state associa- 
tions as emissaries of the national. 

Adherence to the principle of a unitary bar 
is no new thing. Close relations with state 
associations has been a need and to some ex- 
tent a desire on the part of the American Bar 
Association for a long time. It did assist in 
creating some of the more recent state asso- 
ciations, but it never got very far in estab- 
lishing relations. 

A committee on reorganization of the 
American Bar Association was created in 
1913. At that time the feeling of members in 
control was that the Association was a very 
superior body, composed of eminent lawyers 
and that the greatest loss it could sustain 
would be to increase its membership rapidly. 
That feeling, which now is all but forgotten, 
was a controlling factor. The committee was 
so selected as to prevent substantial work and 
its minority report was smothered. The ma- 
jority report, and humble protests of the 
minority were pending when the time ap- 
proached for President Elihu Root to call the 
1916 meeting to order. Observing that the 
liberal spirit was doomed to defeat Mr. Root 
devised the plan for a conference of state and 
local bar association delegates to meet just 
in advance of the Association. It was his 
hope, obviously, that an annual convention of 
such delegates would supply the Association 
with contacts with the bar generally, enable 
it to influence professional planning and think- 
ing and increase its power to stir lawyers 
locally to support Association legislative proj- 
ects. 

The Executive Committee submitted at the 
1916 meeting an amendment providing that 
the president of every state bar association 

i This estimate may be incorrect. 


committees should determine the 
nearly as possible. 


The new 
matter as 


AMERICAN JUDICATURE 


should be ex officio an additional General 
Council member, and the secretary under him 
should be ex officio a member of the American 
Bar Associations’ Local Council. This may 
have been done in part as a backfire to the 
feeling in support of the minority members 
of the special committee. At the same time 
the amendment providing for a referendum 
“on questions affecting the substance or the 
administration of the law . of immediate 
practical importance to the country,” was also 
submitted. These amendments were previously 
submitted to the conference of delegates and 
approved by that body. The conference further 
approved of and recommended an amendment 
to the effect that no applicants for membership 
in the Association could be accepted who had 
not been twenty years in the practice of law, 
unless they were members of their state asso- 
ciation. This was disapproved by the Execu- 
tive Committee, and, after discussion and de- 
bate, was rejected in meeting, while the other 
amendments carried. The chief argument re- 
corded against the defeated proposal, looking 
to ultimate community (but not identity) of 
membership between the state and national 
bodies, was that it would interfere with the 
growth of the American Bar Association. 

In 1917 it was reported that thirty-two state 
associations had accepted the plan for ex 
officio representation on the General and Lo- 
cal councils, and in the following year the num- 
ber was placed at thirty-seven. A year later, 
with the adoption of a revised constitution, 
this feature was omitted, and apparently its 
exclusion was accepted without protest. It 
appears that the ex officio members of the 
general council did not function to any con- 
siderable degree. Mere enlargement of the 
General Council could not in itself improve 
that body. And unfortunately, it was not a 
sufficient tie between. the associations to be 
worth preserving. 

By the year 1922 the idea of working out 
a union between associations resulted in the 
creation of committees by both the Associa- 
tion and the Conference of Delegates (which 
in 1919 had been made a Section), and the 
two committees, composed of members of high 
standing, agreed on the proposal that members 
of the General Council should be chosen by 
American Bar Association members in each 
state meeting in conjunction with the state 
associations. The Executive Committee ap- 
proved of this plan and at the 1923 meeting it 
was ably supported and opposed in debate. Its 
defeat may have been in some measure due 
to the practical failure of the variation expe- 
rimented with from 1916 to 1918. But it 
seemed from the temper of the discussion that 
a bolder and really practical step toward bind- 
ing state associations to the national would 
have stood a chance for adoption. 
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We are exceedingly untortunate in the lack 
of discussion of the subject of bar unity so 
far as it involves the American Bar Associa- 
tion. It is limited mainly to the pages of the 
annual proceedings where the foregoing dis- 
cussions are reported. 

President Saner’s Proposal 


A notable exception is the article by Mr. 
R. E. L. Saner published in the American Bar 
Association Journal subsequent to his term 
as president. In this article he explained at 
length the success of the Washington State 
Bar Association in federating county associa- 
tions so that an almost absolute unity of mem- 
bership existed and nearly the entire practic- 
ing bar was enrolled. Under this system the 
collection of revenue devolves upon the 
county association, which pays annually its 
proportion of the budget based, not upon its 
numbers, but upon the population in its 
county. The enthusiasm engendered in ob- 
taining the cooperation of the county associa- 
tions sufficed to increase joint membership 
amazingly. Washington, with about ninety- 
three per cent of its practitioners enrolled, was 
far ahead of all states except those in which 
the bar was inclusive by statute. (Perhaps 
Delaware should also be excepted.) 

At that stage the Washington bar had a 
glorious opportunity. It had work to per- 
form. It could, presumably, have enlisted the 
interest of all the lawyers of the state. But 
it took no step toward representative govern- 
ment. It had no further known ambitions. 
If it had possessed the ideal of self-govern- 
ment it could have got the desired powers 
readily enough from the legislature. 

Retaining its accustomed form of organization 
—control only by those who attended meetings 
—it never regimented the lawyers of the state 
in respect to their interest and sense of re- 
sponsibility. It has done nothing noteworthy. 
If its great membership gave it power in the 
legislature that power has been most stingily 
used. And membership has fallen off steadily, 
until at the present time the association ap- 
pears to be too feeble to create a needed or- 
ganization or to strike for self-government. 

jut the Washington plan is nevertheless 
noteworthy, and must be given consideration 
in the study of means for combining the 
American Bar Association with the state bars. 
It appears to show that the lesser bodies may 
be profoundly influenced by the central body. 
It certainly illustrates the need for representa- 
tive government even in a single state, as a 
means for keeping the interest of members 
alive. Without such interest the association 
is not far ahead of voluntary associations hav- 
ing oligarchic control. It is important too in 
having influenced the course of action in Ore- 
gon and Minnesota. Those states also are 
building up membership by federation or af- 
filiation, as they may choose to call the plan. 
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It should lead to the demand for an inclusive 
membership and_ self-governing powers. 
Washington’s experience is not encouraging 
here, but there is a tide of opinion having its 
source in the states organized by statute which 
is likely before long to carry the bars of all 
three of these states safely into the harbor of 
unity and self-government. 


Need for Integration 


In this discursive article the intention has 
been to show the imperative need for regi- 
nenting the living interest of all decent law- 
yers in the activities of their profession, 
whether of a public nature or concerned with 
the lawyer’s own welfare. A sense of futility 
and frustration, resulting in indifference, has 
paralysed united action. For about eighteen 
years the American Bar Association has tried 
to induce Congress to direct the United States 
Supreme Court to lay down rules for proce- 
dure in cases at law. The measure has never 
reached the floor of the Senate. During most 
of this time the opposition of a single sen- 
ator is believed to be the explanation. The 
facilities of the Association to combat this 
opposition have necessarily been directed 
against the Senate Judiciary Committee. What 
could it do with a vice-president and four 
members of its Local Council in each state 
to exert force upon individual members of the 
committee? As for the membership in each 
state the Association has not generally made 
them realize the importance of the rule-mak- 
ing power or the importance of leadership in 
procedural reform by the United States Su- 
preme Court, nor have most of the voluntary 
state associations accomplished this. 

By far the greater number of significant 
legislative measures enacted with the support 
of the American Bar Association have been 
the acts drafted by the Commissioners on Uni- 
form State Laws which improve commercial 
law, and in respect to which business organi- 
zations have supplied the driving force. 

One of the bright spots is seen in the be- 
lated efforts for establishing standards for ad- 
mission. Leaders in this movement, headed 
by Chief Justice Taft and Mr. Elihu Root, 
carried their resolution through the Bar As- 
sociation. And they realized that it would be 
asserted, as it subsequently was, that this suc- 
cess was no proof that the profession gen- 
erally would be bound by the vote. They 
foresaw that it would be called the declara- 
tion merely of a picked constituency. So they 
provided for a congress of bar association 
delegates to discuss the entire matter. The 
associations of the country, great and small, 
were solicited to send delegates to this con- 
ference and two days of debate provided as 
full opportunity for deliberation as could be 
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demanded. This conference may fairly be 
considered the greatest meeting of lawyers 
ever held in this country. It demonstrated the 
value of a delegate body to energize the mass 
of lawyers enrolled in voluntary associations. 
It placed the standards of legal education upon 
a foundation incalculably more broad and 
solid than the declaration of any single asso- 
ciation. In fact the desire for representation 
as a means for resolving important policies 
dates largely from that conference. 


State Units Have Freedom 


It may be suggested finally that a union of 
state associations with the national implies no 
real loss of autonomy on the part of the 
former. A state asociation might choose dele- 
gates opposed to a pending measure and the 
measure might succeed in the national cham- 
ber of delegates. This state could not be 
coerced into active support of this policy. The 
principle involved is not one of compulsion. 
It is the principle of orderly and efficient de- 
liberation by representatives of all sections and 
all opinions in order that decisions, when 
reached, may as nearly as possible reflect gen- 
uine professional opinion. These decisions 
may be disappointing to more advanced law- 
yers, but there is no other way for leaders to 
make their work fruitful. These leaders have 
been striving valiantly for a generation and 
they have greatly affected the opinions of 
those who come within their range of influ- 
ence, but the results in concrete progress have 
been admittedly disappointing. Their need 
now is to recognize the limitations under 
which they have struggled and to plan a 
method which will afford the machinery for 
forcing vital facts upon the attention of law- 
yers everywhere and for inspiring them to 
concern for professional interests. 

It would be appropriate in this connection 
to dwell upon the many forces at work tend- 
ing to lessen the lawyer’s scope of work and 
earnings and make him a mere servant of 
business. It would be appropriate also to 
refer at some length to the danger of admit- 
ting to the profession in coming years a vastly 
greater number of lawyers than the public 
needs. These dangers of the present and near 
future are merely referred to, but we expect 


- to publish in an early issue an excellent article 


on the first mentioned subject. 

If there is any measure of assent to the 
conclusions here reached it will be agreed also 
that much depends upon the work now in 
progress in the American Bar Association. 
Let us hope that those of us who survive an- 
other twenty years will not be saying: “We 
have finally created an effective national organ 
of the bar. What a pity it is that we didn’t 
succeed in this many vears ago!” 





“To Establish Justice” 


If in Earnest Why Neglect the 
Greatest Law Observance Factor? 


The excellent article in the December num- 
ber of this Journal “To Establish Justice,” 
suggests a second chapter. With much ap- 
parent reverence we are eternally paying 
glowing tribute to our system of justice, to 
our fundamental principles and ideals, and to 
our institutions which guarantee them. But 
results do not seem to check with our declara- 
tions. Injustice goes on. A crime wave, 
breaking down all law enforcement, is at its 
flood. And a Ict of good people are rushing 
noisily around in circles, like the hen that 
hatched the ducklings. Even bar associations 
are so aroused that they pass solemn resolu- 
tions. 


It is about time, as pointed out, for us to get 
away from fundamental principles, about 
which no one disagrees, and do something 
about our machinery of justice. In other words, 
let us substitute “effective action” for “ped- 
antic discussion.” After all where does en- 
forcement and observance begin? Whicre do 
we need, most of all, that “reverence for the 
law,” that abiding “faith in justice adminis- 
tered according to law?” It certainly is not 
in our presidents, or our governors or our 
highest courts. And we certainly will not 
“establish justice” just by talking and resolving 
or by tinkering a bit here and there. Of 
course it is a big problem with every known 
complexity and I make no pretense that I have 
the answer, but I do know we will never suc- 
ceed with any program, and we will never 
move forward until we start at, and with, the 
bottom—the lower courts. 


Lower Courts of First Importance 


The first arm of defense for society against 
the law breaker is the police with its “big 
stick,” the power to arrest and imprison. But 
that power is thin air and a joke unless a 
lower court sustains that arrest by a convic- 
tion on evidence and by punishment. More- 
over, these courts, where the police first come 
for their warrants and to give their evidence, 
can make or can break the efficiency of the 
police department. The police react at once 
to the attitude of the court. And society, the 
community itself is affected in its whole atti- 
tude toward the law and its institutions by the 
atmosphere and conduct of these courts. The 
local judge is a powerful personal factor for 
civic righteousness, and on the other hand an 
even more powerful factor in destroying a 
sound public sentiment. 

From another angle these courts are not 
the higher courts where things are clean and 
dignified and where, with rare exception, you 


see signs of wealth and prosperity, but they 
are “those awful police courts” where you 
see signs of sickness, poverty and failure, and 
so much dirt. Of course everybody wants “to 
study” our principles and our laws and our 
higher institutions, but let me point out to 
you that it is in the lower courts where we 
need to “establish justice.” Go into any state 
or district you care to and here is what you 
will find about these lower courts, whether 
called Police, Justice, Municipal or District 
Courts, that “they have a larger volume of 
cases than any other court”; that here is 


“where the great majority of people see justice 


at work”; that it is in these courts that “the 
poorer classes and the foreign born largely 
get their ideas of American justice,” for these 
courts “touch closely the every day life of our 
people,” and “often it is the only court they 
ever know or see.” <A very superficial ex- 
amination of the power of these courts will 
emphasize those conclusions which have been 
taken from the authorities :— 


1. The Juvenile jurisdiction alone makes 
these courts one of the most powerful social 
factors of the day. We do not need to argue 
about the importance of this work in our na- 
tional life, nor the force of the example and 
opportunity it opens. 

2. The probation work of these courts is 
greater than any other court. 

3. Their criminal jurisdiction extends to 
every crime, every violation of law, within 
their territorial limits, either to arrest and to 
convict and to punish, or to hear and to hold 
for the grand jury. In this connection con- 
sider the tremendous influence and power of 
these courts, when they declare, “Not guilty.” 
They need assign no reason, and yet that find- 
ing, under a constitutional provision, is final 
in that case forever. 

4. Their civil jurisdiction has been grad- 
ually extending until now in some places they 
can hear cases involving from one cent to a 
million dollars. And as a division of this 
jurisdiction we now have the “small claims 
cases” where their direct contact with the citi- 
zens is complete because generally lawyers do 
not attend. 

5. A judge of one of these lower courts is 
quoted as personally passing on approximately 
300,000 cases during his long service in his 
court. Consider what that means in the op- 
portunity to do justice, to appear to do justice, 
and as an example to our citizens. 

As pointed out in the other article our sys- 
tem has been a “patchy and haphazard 
growth,” in which every judge is “an institu- 
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tion unto himself” without any “administra- 
tive authority set up” over him. These things 
are particularly true of these lower courts 
where the judge is indeed an arbitrary of- 
ficial who can, and too often does, disregard 
and violate not only accepted standards, but 
the very laws themselves. 

These are the courts where our work and 
our study needs to be done. They reach out 
and touch the daily life of all of the people. 
They reach down into the police departments, 
and up into the higher courts. And in them 
we not only find the greatest need for jus- 
tice, but we find also the greatest injustice, 
and the greatest lack of supervision, regula- 
tion and control. 


A Survey Proposal 


Already several of these lower courts have 
been studied and improved, but these studies 
cannot take the place of a “deliberate and con- 
certed movement for carrying out the funda- 
mental ideal to establish justice.’ The Na- 
tional Commission could properly take up such 
a study and there are other agencies which 
ought to be working on the problem. 


Such a study would not be difficult. There 
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are agencies able to plan and to carry on such 
work. For example, suppose we take a list 
of twenty-five selected lower courts from 
various sections of the country, and then 
from this number strike out those which have 
been reviewed already by local bodies. The 
remaining courts then could be easily sur- 
veyed in co-operation with various local 
agencies. 

A second feature would be the setting-up 
of a system of standards for the lower city 
and rural courts as to their organization, as 
to their records, as to their methods of con- 
ducting business, and as to a definite super- 
vision and regulation. 

And as a concluding feature, for distribu- 
tion and publication a general report with an 
analysis of the surveys as tested by the defi- 
nite established standards. 

What a long step in establishing justice! 
What an object lesson in law enforcement 
and observance! What a foundation for a 
real reconstruction of our machinery of 
justice ! 

Roscoe Walsworth. 

Boston, Mass. 


Reform of Police Courts Not Impossible 


Lawyers who wince at random criticism 
of justice as administered are prone to over- 
look what may be the most important part 
of our judicial system, namely, the inferior 
courts. Not many lawyers function to any 
great extent in the lesser tribunals, and es- 
pecially those supremely important ones which 
exist to aid in the enforcement of criminal 
law. It is virtually impossible for a lawyer 
to make a living decently and properly in 
police court practice. There is evidence, 
however, that some lawyers prosper in this 
field. In our largest cities some such lawyers 
have no office, no library, and of course no 
bar association membership. 

The average competent, self-respecting and 
moderately successful practitioner rarely 
learns anything about the weak end of our 
judicial system from actual contacts. When 
he thinks of the administration of justice it 
is but natural that he should tend strongly to 
omit from his mental picture the judges and 
practitioners of the police and petty civil 
branches and think only of the tribunals of 
dignity with which he has relations. 

The newspapers and the public frequently 
have in mind one kn:d of courts, lawyers and 
practices while the members of the bar asso- 
ciations are thinking of a very different kind. 
Or it may be that the self-respecting lawyers 
go so far as to dismiss the inferior courts as 
not really part of the administration of justice 


at all. But the public assuredly does not make 
this distinction. The public is better in- 
formed, on the whole, concerning the lesser 
courts, than the higher ones. The glaring 
discrepancy between the two kinds will some 
day be forced upon the attention and the 
conscience of the organized bar. There are 
lawyers of high standing who realize the need 
for an overhauling of the judicial system in 
the field in which shortcomings are most con- 
spicuous, but the bar must acquire a far 
greater measure of integration before it can 
cope with evils so strongly entrenched in our 
political system. 

This comment is suggested by a letter to 
the editor written by Mr. Jonathan Taylor, 
of Akron, from which the following extract 
is made: 

“Justice is Never Small” 

“T also agree that it is the poor who should 
be protected and I sometimes wonder if our 
judicial system should not be reversed. As 
a matter of mathematics over seventy-five per 
cent of our people, and even a larger per- 
centage of our foreign born come in contact 
only with the lesser courts and their impres- 
sion of justice is gained from the police 
magistrate. Why should not these Americans 
in the making be brought into contact with a 
judge of the type of our federal judges rather 
than some roughneck politician who tempo- 
rarily sits on the bench? As Roscoe Pound 
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puts it: ‘There is no such thing as a small 
lawsuit. Every lawsuit involves a matter of 


justice and justice is never small.’ 


“Some day I hope to see a police court in a 
large city presided over by a gowned justice 
full of knowledge and ripe with wisdom, and 
sitting in a courtroom whose very atmosphere 
is charged with justice.” 

We are on the way to better things and it 
is not too much to look forward to police 
magistrates who are wise and just, for that 
is the case throughout England. Their sys- 
tem of unsalaried judges selected for their 
character and ability can be adapted to our 
political structure any time that there is a 
strong demand for it. 

This English system, as applied to a metro- 
politan city, is set forth quite fully in an 
article in the April, 1928, number of this 
Journal, entitled, The Courts of Birmingham. 
The agitation for criminal law enforcement 
in this country has so far chosen largely to 
ignore what is probably the most important 
phase of criminal justice. Perhaps this is 
due to reluctance to recommend reforms 
which cannot be accomplished in a short time, 
perhaps to other causes. 
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It should be understood, however, that the 
police courts are of immeasurable conse- 
quence, that their defects largely condition 
the whole matter of criminal justice and law 
enforcement, that we have plenty of worthy 
citizens, men and women, who would serve 
as magistrates without pay, thus absolutely 
banishing politics and _ political influence. 
Place this jurisdiction in the right hands and 
the matter of gowns would be forgotten. 
There are a few stipendiary magistrates in 
England, who, being barristers, wear gowns, 
but the greater part of the work is_ per- 
formed, as it readily may be, by public spirited 
persons who are selected by a competent au- 
thority and hold their honorable offices for 
life. The first step in every prosecution is 
arraignment before a magistrate. Trial in the 
smaller cases is likely to be before two or 
three lay magistrates. The fact that they do 
not assume a robe of office is not important. 
The essential thing is that the accused sees in 
them the whole power of the commonwealth 
vested in individuals chosen as_ representa- 
tives of the great body of law abiding citizens. 


Key to Criminal Justice Information 


“A Guide to Material on Crime and Crim- 
inal Justice,” by August Frederick Kuhlman 
(N. Y., H. W. Wilson Company, 1929, pp. 
633), was prepared for the Committee on Sur- 
vey of Research on Crime and Criminal Justice 
of the Social Science Research Council. It 
is a labor of love and will attract many lov- 
ers. The primary purpose of the Research 
Council in launching the survey was to pro- 
vide a basis of fact upon which its Advisory 
Committee on Crime would be able to intelli- 
gently consider and formulate proposed proj- 
ects, it being felt that the first thing necessary 
was to discover what phases of the crime 
problem had already been scientifically studied, 
the methods employed, and the scope and per- 
sonnel of the various inquiries. It was also 
believed that the compilation and publication 
of such material would be of assistance to 
senior students of the crime problem and 
would stimulate further research. In his work, 
Professor Kuhlman fully grasped the inten- 
tions of the committee and carried it to frui- 
tion. Not only are we furnished with an in- 
dex, description and classification of the printed 
material on crime and criminal justice, but 
we are acquainted with the particular libra- 


ries in which this material may be found. Of 
course, not all libraries have been searched, 
nor have all previous writings been discovered, 
but a very great deal has been done and the 
hope of the author, no doubt, will be satisfied, 
that the attention of students of the problems 
involved will be attracted and that what has 
been lost sight of will be brought to light. 
The work is confined to material on crime 
published in the United States and ends with 
January 1, 1927. The work, however, is be- 
ing continued under the editorship of Profes- 
sor Thorsten Sellin, in the Journal of Crimi- 
nal Law and Criminology, so that the labors 
of Professor Kuhlman will be ably supple- 
mented. Too much praise can not be given 
to the whole undertaking. The classification 
and arrangement is good; the various sub- 
jects are easily found and its value to the stu- 
dent and to the future investigator can not 
be overestimated. Few works of scientific 
value have a wide circulation. No library, 
however, can well. afford to be without the 
compilation before us, nor can any future in- 
vestigator ignore its existence. 
Andrew A. Bruce. 
Northwestern University. 








The Jury: Reformation, Not Abolition 


By Ropert N. WILKIN* 


Consideration of all that has been written 
recently for and against our present jury sys- 
tem produces two general conclusions: 

One, it should not be abolished. 

Two, it should be reformed. 

Its most ardent supporters admit that our 
jury system is in need of some changes. And 
those who are most opposed to it as it is are 
quite reluctant to admit that it should be abol- 
ished altogether. 

The question then is: Can the jury, while 
retaining its essential merits, be so reformed 
as to meet the needs of our times? 

Let us first consider the essential virtues 
of the jury and then we can determine wheth- 
er its faults can be eliminated while those 
virtues are preserved. ‘The benefits of the 
jury system result from the practice of select- 
ing jurors by lot from the mass of the people 
for each case as it arises. The three principal 
benefits of this practice are: 


Three Chief Advantages 


One. It minimizes the possibility of corrup- 
tion. It is much more difficult to bring im- 
proper influence to bear upon a constantly 
changing body of citizens than upon a perma- 
nent commission. A litigant has no exact in- 
formation as to the personnel of the jury 
until the time of trial, and then the jury is 
under the protection of the court. And this 
practice does not only tend to prevent cor- 
ruption but it also tends to prevent suspicion 
of corruption. And as has been said, “It is 
just as important that our courts should be 
believed to be honest as that they should ac- 
tually be so.” By drawing a few of the worthy 
citizens of each community into the work of 
the courts at each term, the people are made 
to know that they have a voice in the admin- 
istration of justice and are given a better 
knowledge of the efforts of the courts. The 
responsibility of important jury service has a 
sobering influence and dissipates suspicion of 
the courts. 

Two. The practice lessens the severity of 
arbitrary law and tempers the enforcement of 
the strict rule to the needs of the individual 
case. Human affairs are so complex that it 
is difficult to state a law that will not at some 
time seem too inflexible. We feel at the same 
time both the need of law and the need of 
leniency. The judge is the personification of 
the strict letter of the law and the jury gives 
: humanizing effect to the enforcement of that 
aw. 

Three. And the practice assures every citi- 
zen that his life, liberty and property shall 
not be taken except by the judgment of his 
peers—as guaranteed by the Great Charter. 
And _-in all actions by the government against 
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the individual (which was no doubt the ex- 
tent of that guaranty) the jury assumes its 
real character as a “bulwark of our liberties. 


Five Principal Complaints 


Now with these beneficial characteristics of 
the jury before us, let us consider the prin- 
cipal complaints against it and the suggestions 
for improvement. There are five. 


One. The number of cases triable to a jury 
should be decreased. Many cases are now 
triable to the judge without the intervention 
of a jury and these cases should be increased. 
Litigants have never been given the guarantee 
of jury trial in equity cases, such as injunc- 
tion, divorce, accounting, et cetera, and the 
administration of justice in such matters has 
been fairly satisfactory. It is suggested that 
some of the common law actions as well as 
suits in equity could be determined by the 
judge alone. One class of cases that is gen- 
erally mentioned in this connection is disputes 
regarding contracts. Since the judge is called 
upon to interpret the contract it is suggested 
that he could with very satisfactory results 
determine the whole controversy.. The ex- 
treme recommendation under this heading is 
that jury trial should be abolished in all civil 
cases. It would seem, however, that if jury 
trial is preserved in any criminal cases where 
the government threatens to deprive a man of 
his life or liberty, it should also be preserved 
in appropriation cases where the government 
or some quasi-public corporation deprives him 
of his property. It would seem to be unwise 
to draw the line between criminal and civil 
cases. There are no doubt many important 
civil cases between individuals or individuals 
and private corporations in which the right to 
jury trial should be preserved. But it is very 
difficult—if at all possible—to justify in our 
day a rule as broad as the requirement of the 
federal constitution that “In suits at common 
law, where the value in controversy shall ex- 
ceed twenty dollars, the right of trial by jury 
shall be preserved.” The serious attention of 
worthy jurors cannot be held to a controversy 
which does not involve some rights consid- 
erably in excess of twenty dollars. Cases of 
small import should be disposed of without 
taking the time of twelve jurors. The econ- 
omy of the matter outweighs the professional 
consideration that it is a common law case. 
The business people of our country would wel- 
come the adoption of the practice in England 
where commercial controversies have been set- 
tled without a jury for many years. The 
wonderful work which the American Arbitra- 
tion Association has been able to accomplish 
is evidence of the desire of business interests 
in this country to escape the inefficiency of 
jury trial. There certainly could be no harm 
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in providing that cases shall not be tried to a 
jury unless a jury trial is demanded at an 
early stage of the proceedings. Where this 
rule has been adopted the results have been 
very satisfactory and the number of cases, in- 
cluding criminal cases, tried to a jury have 
been greatly decreased. By decreasing the 
number of cases in which jurors are required 
to serve, many of the objections to the jury 
system would be obviated. By diminishing 
the amount of service required, we might ex- 
pect the quality of service to improve. If 
worthy citizens are not required to serve so 
often nor so long at a time, they would be 
more willing to serve. The work of our courts 
would be accelerated because a trial by judge 
can be more expeditiously conducted. 


Two. The number of jurors in most cases 
should be reduced. There is nothing but cus- 
tom to support the number twelve. Fourteen 
or ten or six might just as well have been 
selected in the beginning. Originally, dis- 
putes were referred to the hundred (hundred- 
moot) and later, in order to economize man 
power, twelve men of the county were se- 
lected to sit for the whole. The federal con- 
stitution guarantees jury trial, but at no place 
does it specify the number. The courts, when 
construing the phrase, held that it meant 
twelve, basing their opinion upon custom. But 
now that our civilization has grown so com- 
plex, a sound economy suggests a further de- 
crease in the great majority of cases. By this 
reform, the administration of justice would 
approach more nearly the practice of some 
of the courts of continental Europe where two 
laymen who are experienced in the subject 
matter of the controversy are called to assist 
the judge in deciding the facts. This sug- 
gested reform, like the one preceding, would 
have the tendency to decrease the amount of 
jury service and therefore might be expected 
to increase the quality of the service. Fur- 
thermore, as the number of jurors decreased, 
the feeling of individual responsibility would 
increase, and we would avoid the complaint 
that juries are too irresponsible and the vic- 
tims of mob psychology. If deemed necessary 
in a case where the government threatens to 
deprive a man of his life, liberty or property, 
the jury of twelve might be preserved. But 
why should the heavy machinery of a state 
case be kept in operation for the constant 
grist of petty disputes between individuals? 


Three. A different method of selecting our 
jurors should be adopted, with a view to spe- 
cial jurors in special cases and well qualified 
jurors in all cases. The complaint is that our 
jurors are selected too indiscriminately and 
that, as a consequence they are made up too 
often of idlers who are attracted by the small 
fee, old men, and inexperienced women. A 
careful census survey should be made in each 


jurisdiction and a list made of all available 
jurors with a statement of the qualifications 
of each. (Satisfactory advance along this 
line has already been made in some jurisdic- 
tions. Cf. Pennsylvania.) The available jur- 
ors should then be classified according to thetr 
experience, attainments and abilities and be 
drawn with reference to their fitness to hear 
and determine the case or cases then before 
the court. This is only in line with the ten- 
dency of our age of specialties and would save 
the time of the court by minimizing the time 
required to acquaint the jury with the sub- 
ject matter of the dispute. Such practice would 
in no way be contrary to the history and true 
theory of jury service. One of the things that 
brought the jury into existence was the re- 
quirement that differences should be decided 
by men familiar with the disputants and the 
subject of the dispute. That requirement is 
still recognized to the extent of requiring that 
the jury shall be drawn from the district in 
which the case arises. The excessive zeal of 
lawyers to avoid prejudice in the jury, the 
desire of shysters for a jury responsive to 
their blandishments and wiles, together with 
the tendency of many worthy citizens to avoid 
jury service, have produced a result which 
gives us a jury of incompetents in many cases. 
A more careful selection of jurors would rem- 
edy this evil. 

Under this heading should also be men- 
tioned the recornmendation that expert wit- 
nesses should be converted into a special jury 
for the determination of the special point in 
controversy, thus avoiding the unsatisfactory 
practice of calling paid experts to confuse the 
jury with their conflicting opinions and in 
turn be confounded by the artful and often 
unconscionable cross-examination of lawyers. 
Instead of such a spectacle, which exposes 
all the professions involved to suspicion and 
ridicule, the court, after receiving suggestions 
from the parties, would appoint, and itself pay, 
a commission or special jury of experts who, 
after hearing the testimony and statements of 
counsel, would make a special finding of facts. 

Also under this heading should be men- 
tioned the recommendation that the judge in- 
stead of the attorneys should try the jurors. 
The judge is impartial and well qualified to 
examine the jurors as to prejudice and their 
general qualifications. One examination, in- 
stead of two by opposing counsel, would suf- 
fice. This suggestion also follows the present 
English practice which has worked well. A 
jury impaneled by the judge is spared both 
the hostile inquisition and the flattery of con- 
tending counsel, and is made to feel more 
keenly that it is a part of the court for the 
doing of justice. 

Four. A unanimous verdict should not be 
required. This change would lessen the cause 
for the present complaint that there are too 
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many disagreements in jury trials. Majority 
rule is the custom in all other deliberative 
bodies and there is no sound reason for mak- 
ing an exception of the jury. The rule re- 
quiring unanimity tends to further corruption 
rather than to prevent corruption. It is much 
easier to find one among twelve who is sus- 
ceptible to sinister influence than to find six 
or three. Why should one corrupt or arbitrary 
juror be permitted to prevent a verdict that 
eleven others have agreed is just. When, as 
in a very prominent case last year, the ac- 
cused goes free in spite of the fact that in two 
different trials all but two or three of the total 
of twenty-four jurors were satisfied beyond 
a reasonable doubt that he was guilty, it is 
little wonder that public confidence is shaken. 
In many jurisdictions the rule has already 
been changed so that a verdict by nine of the 
twelve may be given in civil cases. There is 
no sound reason why this should not be ex- 
tended also to criminal cases. And there is 
nothing in the history of the development of 
jury trial to weigh against such a change. In 
the earliest times when disputes were referred 
to the county because the neighbors were sup- 
posed to know the facts of the case, a rule was 
made that at least twelve of the jurors should 
agree before a verdict could be given; and 
new members were added to the panel or as- 
size until twelve were found who could agree. 
That, however, was a rule of evidence re- 
quiring a certain degree of proof. It was not 
a rule requiring unanimity of verdict. When 
the jury came to be restricted to the number 
twelve, there was no sound reason fer requir- 
ing that they should all be of one mind. Here 
again it may be noted that the constitutional 
guarantee as to jury trial says nothing about 
unanimity. The requirement is based upon 
the courts’ interpretation or misinterpretation 
of custom. An abundance of the very ablest 
legal authority could be cited in support of this 
suggested change. 


Five. The custom of summing up by the 
judge with the right to comment upon tie 
credibility and weight of testimony should be 
restored and preserved. This recommenda- 
tion applies only to the state courts. It would 
have a tendency to avoid criticism that our 
juries are victims of prejudice and emotion, 
uninformed and uninstructed. The ancient 
custom of summing up with the right to com- 
ment upon the testimony has always been the 
rule in the English courts and has been the 
general practice in the United States courts. 
And the more efficient enforcement of law in 
those courts is due, in great part, to such prac- 
tice. But early in the history of most of the 
states, an uninformed zeal to preserve the 
“bulwark of liberty,” together with a miscon- 
ception of the true nature and function of the 
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jury, prompted the enactment of law which 
forbade any judge to comment on the credi- 
bility of witnesses or to express an opinion 
on the merits of the case. And in order to 
avoid the possibility of transgressing that law, 
most judges have refrained from any com- 
ment except a meager statement cf the ques- 
tion and the pertinent law. By restoring the 
custom of summing up, we would give the 
jury the assistance of the judge’s irained and 
analytical mind, and without usurping the 
function of the jury, bring it more under the 
influence of the court and the spirit of law 
and order. The play of prejudice and senti- 
mentality would be restrained and more ver- 
dicts would be in accord with the facts and 
the law. 


Further improvement along this line is to 
be expected from the development of the spe- 
cial verdict. If it is not considered exclusively 
a matter of trial practice and procedure, or as 
a subdivision of Five above, it might very well 
be mentioned as a separate or sixth suggestion 
for the improvement of the jury system. It 
would tend to prevent the same evils and fur- 
ther extend the benefits mentioned under Five. 
It would go far to make the administration of 
law more scientific and more exact. 


The foregoing five suggestions for change 
would remove the cause of practically all of 
the criticisms of our jury system, and they 
could all be put into effect without disturbing 
the essential merits of the system as set forth 
first above. Such changes would greatly fa- 
cilitate our practice and reduce the cost of liti- 
gation. They would reduce to a minimum the 
play of emotion and prejudice in the admin- 
istration of justice and would bring our 
courts more into harmony with the scientific 
spirit of our times. 


In spite of all the changes in our mode of 
life since the Revolutionary War, we have 
essentially the same jury system that was 
adopted to meet the needs of people at that 
time. In spite of the fact that the country 
from which we obtained our jury system has 
made great improvements, our system remains 
practically unchanged. And it is no wonder 
that the people have been slow to tamper with 
a blessing purchased at so great a price. But 
at last the public mind is awaking to a need of 
change. That desire for change, however, 
must not be mistaken for a wish to discard the 
jury all together. A proposal to discard our 
jury system would only make more difficult 
its improvement. As was recently stated in 


the Journal of the American Judicature So- 
ciety, “We are on the way to reform of the 
jury, rather than its abolition.” 


Robert N. Wilkin, 
New Philadelphia, Ohio. 





Law Students Learn Duties of the Bar 


In North Carolina School of Law Unique Method of Instruction Enables 
Students to Prepare for Productive Work in 
Bar Associations 


This Journal has endeavored to encourage 
the idea of courses in law schools calculated 
to inform students of many practical matters 
which affect their intended profession, so 
that they would not be sent out chockfull of 
law, only, but would know that lawyers carry 
very high responsibilities for the administra- 
tion of justice and that they have a vast deal 
to do yet before they will meet reasonable ex- 
pectations. The growing interest in justice 
is reflected now by such courses in a number 
of the leading law schools. The North Caro- 
lina Law Review for December, 1929, devotes 
twenty-seven pages to the method of instruc- 
tion in the State University Law School, of 
which Mr. Charles T. McCormick is dean. 
The plan is best described by quoting from 
this article: 

“The faculty of the School of Law have felt 
for some time that the usual course of law school 
study has, in its concentration upon the doctrines 
of law, slighted another essential phase of a law- 
yer’s preparation. The traditional courses do 
nearly all that can be done in school to prepare 
a student to serve his clients well, but they do 
very little to train him to serve skilfully the in- 
terests of his profession and his community by 
doing his part to promote efficiency in the admin- 
istration of justice. The law student who will 
be the judge, the legislator or the governor of 
tomorrow needs to learn something of legal 
statesmanship as well as legal craftsmanship. 

“The faculty has therefore, instituted this year 
for the first time a course in the Administration 
of Justice. In the teaching of the course all 
members of the faculty will participate. The 
class of forty students is divided into groups, and 
at each of the monthly meetings, the members of 
one of these smaller groups will report on partic- 
ular phases of the general problem assigned for 
that month. These reports are debated and dis- 
cussed by the entire class and the faculty. The 
programme of the monthly meetings is given be- 
low. All members of the bar who are interested 
in any of the subjects are cordially solicited to at- 
tend and participate in the discussion. The dates, 
faculty supervisor, and subjects are: 

Oct. 17—Mr. McCormick, The Organization and 


Functions of the Bar. 
Nov. 14—Mr. Breckenridge, Arbitration and 
Conciliation. 


’ 


Dec. 12—Mr. McCall, The Rule-Making Power. 

Jan. 16—Mr. Wettach, A Ministry of Justice. 

Feb. 13—Mr. McIntosh, (1) Notice Pleading; 
(2) Settling Issues in Advance of Trial; (3) 
Summary Judgments. 

Mar. 13—Mr. Van Hecke, Statute Law-Making. 

Apr. 17—Mr. Winston, The Jury System.” 

Referring to the papers which are then 
published, Dean McCormick says: “It will 
be understood, in view of the circumstances 





of their preparation, that they are not offered 
as final and authoritative treatments of the 
subjects, and that they present not the opin- 
ions of the School or the faculty, but merely 
the views of the individual students whose 
names are signed to the papers.” 

The first paper is a sketch of the history 
and achievements of the American Bar Asso- 
ciation, prepared by H. L. Lackey. It would 
be difficult indeed for any writer to cover the 
subject any better in five pages. 

Bar and Legislation 

The second is entitled: The Activities of 
the North Carolina Bar Association in Stimu- 
lating Legislation, and J. H. Chadbourne is 
author. ‘The subject is divided into eght parts, 
after the historical introduction. It is made 
to appear that the Association has busied itself 
with numerous legislative studies and propos- 
als in the past thirty years. Earnest effort, 
however, and genuine achievement, appear 
to be, as the mathematicians say, in inverse 


ratio. The writer says, in conclusion: 
“Approximately twenty-eicht measures have 
been sponsored by the Association . . . Of 


these ten have been adopted. Perhaps the out- 
standing failure of the Association has been in its 
attempt to gain control of the examination of 
applicants for admission to the bar. This has 
been attempted since 1903 . A retrospective 
view of our Association’s activity is not encour- 
aging, nor should it be received complacently, 
when it discloses a total of but approximately 
ten recommended measures successfully enacted, 
with a majority of these restricted in their opera- 
tion to the ranks of the profession itself.” 

Which suggests the comment that this As- 
sociation’s batting average is probably not 
lower than that of many state associations. It 
is suggested that the lawyers who understand 
the practical side of legislation are commonly 
a different sort from those who hopefully give 
of their time, year after year, to advance 
their association’s efforts to perform the pub- 
lic duty which cannot as well be performed by 
any other agency. 

Mr. P. J. Story recounts very thoroughly 
The Growth of the Self-Governing Bar, while 
the arguments for and against the plan are 
formulated by Mr. A. W. Gholson, Jr., who 
says finally that the plan “is sweeping towards 
the eastern states, and the lawyers of this 
tate will some day be forced to give the prop- 
osition serious consideration.” 

Messrs. Alvin T. Ward and Odell Sapp 
relate means for increasing the effectiveness 
of the North Carolina Bar Association. The 
value of sections for dealing with specific 
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subjects, as against committees, is set forth. 
The plan has recently become a feature of this 
association. Stress is laid on the need for a 
salaried, full-time secretary. 

Study Should Be Required 


There are, of course, various ways of giving 
the instruction which law schools owe to their 
students, and which is still generally neglected. 
It would be worth a good deal if the students, 
all of them, once a year were required to listen 
to three, or four, or five addressess on phases 
of judicial administration and the responsi- 
bility of the bar as a body politic, and stand 
an examination. Such a simple arrangement 
would not interfere with a crowded curricu- 
lum, and it would be a good thing also for fac- 
ulty members. The usual method of instruc- 
tion, say one hour a week for a term, would 
permit of much greater particularity, but it 
should be required of all students. Not to 
make the subject a “required” one is to cheat 
part of the student body, or to permit part to 
cheat itself. 

The method adopted in the North Carolina 
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College of Law has many advantages. It does 
not crowd the curriculum; it utilizes all the 
faculty members; it obliges chosen members 
to make thorough research and formulate 
opinions; and finally it leads to most enlight- 
ening discussion, which is certain to create 
the needed interest. 


It is submitted that law students made famil- 
iar with the need for conspicuous public serv- 
ice by the bar in their times will enter the 
profession with an entirely different orientation 
from that heretofore obtained. They will see 
their profession as something greater than 
a means for a livelihood. In its larger dig- 
nity it will command their allegiance as never 
has been the case in our country. The great 
value of such attachment, if coupled with 
knowledge of problems and their solution, 
will be evidenced by a pressing of the young 
men to perform their part, instead of a hold- 
ing back for ten or fifteen years. The bar 
associations have been losing a vast amount 
of energy because it has taken so long to get 
the younger men interested and informed. 


Great Campaign of Los Angeles Bar 


Association Elects All But Two of Its Candidates for Bench in Latest 
Judicial Election— Effort and Expenditure on Vast Scale. 


The interest of the California State Bar 
in the problem of selecting judges is told 
elsewhere in this issue. Doubtless it is in 
Los Angeles County that the greatest diffi- 
culty has been experienced in making the 
elective system work satisfactorily. It is of 
special interest to observe that the city bar 
association has done more to guide voters 
in Los Angeles than in any other city, that 
it has been on the whole more successful 
than others, and that it is nevertheless keenly 
interested in the possibilities of acquiring a 
better system. Assuredly until a better system 
can be put into effect the organized bar should 
exert itself to improve the personnel of the 
bench. In its efforts, however, it should not 
be contented with moderate success, but should 
consider its work temporary in nature, to last 
only until a better system can be installed. 

In a report to the Conference of Bar Asso- 
ciation Delegates, presented October 21, 1929, 
the committee on Judicial Selection reported 
rather fully on the work of the Los Angeles 
Bar Association. It acknowledged indebted- 
ness for its facts to Mr. Lawrence L. Larra- 
bee, one of the Association’s most active 
workers. The quoted portions below are taken 
directly from Mr. Larrabee’s letter to the 
committee. 

“From 1920 to the end of the 1929 Muni- 
cipal Court campaign, the Los Angeles Bar 
Association has endorsed and recommended 


to the public a total of 107 candidates for the 
Superior and Municipal Courts. Of this 
number 98 were elected and 9 defeated. Of 
the 98 endorsees elected several were unop- 
posed at the final election but in most such 
instances the lack of opposition was directly 
traceable to the fact that those who were their 
opponents at the outset of the campaign with- 
drew from the contest because of their failure 
to receive the Bar Association’s endorsement.” 

The Association has taken its membership’s 
opinion on candidates by means of an elab- 
orate form of ballot. The campaigns are con- 
ducted by a Judiciary Campaign Committee, 
which has its own offices, its own personnel, 
and divisions, chief of which are Finances, 
Written Publicity and Spoken Publicity. 

“The Financial Department superintends 
the raising of funds. The Written Publicity 
Department contacts the various newspapers 
throughout the county and endeavors to secure 
their co-operation; superintends the writing 
and publishing of all publicity matter, includ- 
ing newspaper advertisements, handbills, etc. 
The Department of Spoken Publicity organizes 
the Speakers’ Bureau, composed of members of 
the Association who volunteer to speak over 
the radio and at meetings. In some instances 
professional publicity agents have been em- 
ployed to write publicity matter of all sorts 
and get it published. 

“Of the 18 candidates endorsed in the 1928 
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campaign, 15 were elected at the primaries, 
2 were defeated at the primaries, and 1 held 
over until the final election and was elected. 
Following the primary the Association con- 
ducted an active campaign on behalf of its 
one remaining candidate, continuing its work 
until election day.” 

This campaign was elaborately organized. 
Members of the Association were asked to 
submit lists of their clients and friends, who 
were circularized with form letters, carefully 
prepared and multigraphed upon the stationery 
of the respective attorneys and sent to their 
offices for signatures. About 55,000 of these 
letters were mailed. Seventy-six lawyers vol- 
unteered for service on the Speakers’ Bureau. 
Several form speeches were prepared by the 
Campaign Committee and supplied to the 
speakers. The department of Spoken Publi- 
city reached several hundred organizations 
throughout the county by letter and telephone. 
“It is assumed,” says Mr. Larrabee, “that 
some 300,000 voters were reached directly or 
indirectly through this branch of the work.” 
A large number of radio talks were made. 
Not only was advertising used in the papers, 
and articles prepared, but editorials were also 
written and submitted. The committee pub- 
lished a tabloid sheet entitled “Justice”, of 
which several hundred thousand copies were 
delivered throughout the county. About 200,- 
000 cards were distributed. Stereopticon slides, 
presenting the names of candidates, or their 
portraits, or both, were used in motion picture 
theaters in the foreign quarter. 

The facts indicate that there never has been 
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political activity on such a scale, so well 
planned and executed, with such loyal support, 
outside of party lines. No statement is made 
as to the cost. The campaign was handled in 
a manner that combined business skill and 
political experience. The results doubtless 
satisfied all who contributed. At the same 
time one cannot avoid the conclusion that this 
tremendous job, so well planned and executed, 
must have served, not only to instruct the 
mass of voters, but also to instruct the bar 
itself as to the need for an easier system 
in a metropolitan environment. 

And one is inclined to think that if bar 
guidance is needed in selecting judges and 
if it proves its worth in bringing capable can- 
didates to the bench then it should be exerted 
in some simple, constitutional manner, obviat- 
ing this tremendous expenditure in time and 
money. Especially does the procedure seem 
sadly wasteful when it merely prevents a 
worthy judge from being defeated for re-elec- 
tion. Any system that does not insure suc- 
cessive terms for worthy judges is a vicious 
system. There can be a guaranty of long 
service by worthy judges without depriving 
the sovereign electorate of one iota of power, 
and without calling for special effort on the 
part of the bar. 

If there is validity in what has been said, 
why should not the Los Angeles Bar be per- 
mitted, after it has conducted its bar primary, 
to have its list of candidates certified for the 
formal ballot. Given a legal column for its 
candidates the bar probably would be spared 
most of its exertions. 
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Either by consulting ‘““Words & Phrases” 
or making a page search of the hundreds 
of volumes of the law reports. 


Words & Phrases, Third Series, contains 
over 67,000 definitions of words construed 
by the Courts during the past 15 years. 


Words & Phrases, Third Series, supple- 
ments the First and Second Series, and 
also is a complete Index to these earlier 
compilations. 
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